CHAPTER 2
THE COURT RESURGENT

As TiE Admiralty Court in the era of Lord Stowell had awakened
from a slumber of centuries, so it was that during the tenure of
ancther eminent civilian, Dr Stephe::} Lgiiingtnn, any lethargy
of arousal gave way to a quick pulse of vitality.

Lushinggtzn, bm?rn in 1%82, was educated at Fton and Oxford,
whete he attended Christ Church and became a Fellow of ﬂ__ll
Souls in 1802; he was called to the bar by the Inner Temple in
1806, and received his D.C.L. in 1808, becoming a member of
Dectors’ Commons in that same year. He was a Whig Member -:‘:-f
Parliament from 1806 to 1808 and from 1820 to 134}, where h]_s
liberality in advocating the abolition of cap-ital punishment, _hls
opposition to the repression of Ireland and_lns vehemence against
slavery earned for him a measure of notoriety. He succeeded Sir
Christopher Robinsen as Judge of the Consistory Court cﬁf London
in 1828, succeeded Sir John Nicholl as Judge of the High Court
of Admiralty in 1838, and became Dean of Arches and Master
of the Faculties in 1858 ; he resigned as Admiralty Judge a:nd Dean
of Arches in 1867, but continued to hold the Mastership of the
Faculties until his death in 1873.1

During the judgeship of Sir John Nicholl, the 1833 Report
from the Select Parliamentary Committee lay unact?d upon;
but Lushington was determined to seture legislation which “_rauld
implement the recommendations of 1833 for a wider ﬁdn:—u:alt]r
jurisdiction. As a Member of Parliament himself, _Lushmgton
was well-placed to spur the desired activity, and, in 1840, an
Act was passed which effectively abolished the restrictions of Eh,e
Acts of Richard II and confirmed and extended the Courts
general jurisdiction, but which, despite t-he fa\_rﬁutable and
explicit recommendations of the select committee, did not restore
to the Court the anciently profitable jurisdiction uver_a]l questiona
of contract, freight, and charter-party.? New jurisdiction conferred
by the 1840 Act included cognizance of mortgages on ships

1 Holdsworth, H.E.L., vel. 16, pp. 140-6; DLN.B.
* Marsden, "Six Centuries’, p. 1735,
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incidental to actions ta rem, questions of legal title and the division
of proceeds of sale in suits of possession, and any ‘claims in the
nature of salvage’ for services and necessaries!—all as recommended
in the 1833 Report:—as well as claims for towage {a service re-
duced from the status of salvage by the advent of steam propul-
sion®) and such questions of ‘Booty of War'* as might be sub-
mitted to the Admiralty Court by the Privy Council. It was made
plain upon the face of the Act, however, that none of the jurisdic-
tion thus conferred was exclusive, but concurrent with that of the
courts of law and equity.®

One particularly curious provision of the 1840 Act was the
inctusion of a discretionary power by which the Court might direct
& jury trial of issues of fact to be held at common law, the power
to grant a retrial of such issues if necessary—itself an appealable
matter—and certification of the trial record up to the Admiralty
Judge, together with any bill of exceptions.® This provision can
only have been an attempt by the common lawyers to introduce
the jury trial into Admiralty, and was prebably tsken from a
recommendation in the 1833 Report? which, however, suggested
2 power of impanelling a jury of merchants [mercantile assessors,
as are used in the continental civil law] at the discretion of the
Judge or option of the parties. Such a trial would have taken place
before some judge of assize or of a superior court,® but only one
case has appeared in which such a jury was in fact impanelled,®
and the function of the jury in that case is not known.

As fate would have it, the price paid by Dr Lushington to
secure passage of the 1840 Act was both high and personal In
18z0 Lushington had appeared with Brougham, at the iatter’s
request, as counsel for the defence of Queen Caroline in her trial
upon a charge of adultery; the defence was eminently successful,
the proceedings were halted, and the brilliant performance of

Lushington, among others, marked him for future achievement.2®

1 Admiralty Court Act, 1840, 553, 4 6.
" 4 Parl. Paper [1833] {670) vii (H.C. 15 August), p. 4
* Roscoe, Proctice, p. 187,
* Admiralty Court Act, 1840, §22.
* Admirslty Court Act, 1840, §23. * Admiraley Court Act, 1840, §511-16.
- * Pazl. Paper [1833] (670} wii (H.C. 15 August), p. 4. -
* See Coote, 15t ed., p. 5E.
~* Shroeder, Gebrider & Co. v, Myers & Co., (1896) [unrep. ], cited by Pritchard
Hanren, intra., p, vii.
¥ Bee Holdsworth, H.E L., vol. 15, pp. 140-6; D.N.B.
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But by 1840 Lord Brougham, arebellicus Whigand a bitter political
foe of the Whig Government of Lord Melbourne, had fallen out
with Lushington, one of its strongest supporters in the Commens.!
When the bill for the 1840 Act was introduced, Brougham vowed
to kil it in the Lords unless a clanse was inserted which would
specifically disqualify the Admiralty Judge from sitting in Parlia-
ment.® Though a tremendous political hassle followed, Brougham
was triumphant, and in a separate but simultanecus enactment
it was provided that no person holding the office of Admiralty
Tudge should be eligible to be elected to or sit in any future
Parliament ;? this must have been a considerable blow to Lushing-
ton, for each of his predecessors s Judge in that century had
been Members of Parliament, and Stowell held his seat during
nearly all of his tenure, relinquishing it only upon his elevation
to the peerage.

There was, however, some corpensation for the loss of Lushing-
ton's seat in Parliament; the remuneration of the Admiralty
Judge had hitherto been based upon fees collected by the Court,
and despite the great decline in the Court’s business, these fees
had been adjusted only once since the conclusion of the Prize
adjudications;* thus the same section of the 1840 Fees Act which
disqualified the Judge from a Parliamentary seat also established
a salary for the Judgeship of four thousand pounds per ammum,
to be paid out of the Consolidated Fund if not met by the Court
fees, any surplus in fees thereafter being consigned to the Con-
solidated Fund in return.®

Aside from the clear extension of jurisdiction in §6 of the 1840
Act, it was unclear for some time following its passage what the
effect of its other provisions would be. The language of §4, giving
the Court jurisdiction of ‘all questions’ of salvage and damage
was eventually held to apply to such causes arising in any locality,
if involving a seagoing vessel,® but it was held that the same lan-
guage applied to causes of title, also included in §4, would not
permit the Court to entertain a suit for title to freight where no
ancillary question was justiciable as well;” and it was said that

1 Gee Merriman, P., Address o the Canadian Bar Asseciation.

® See Campbell, pp. s03—4  ? High Court of Admiralty {Fees] Act,*:840, §1.
i Soe Parl, Paper {1833] {670} vii (H.C. 15 August), p. 6o.

¢ High Court of Admiratty {Fees] Act,*1840, §1.

® See Edwards, pp. 151, 1880,

* The Forifinde, (1843} 2 W, Rob. 217; 2 Not. Ces. 515,
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only legal title was determinable under the same section,! though
the Court had previowsly considered equitable titles, and even
legal titles, to the extent of ensuring that such titles were not sham,
and set up merely to defeat the Court’s jurisdiction.? But the
general rule~of-thumb for interpretation of the 1840 Act was laid
down by Dr Lushington in The Fortitude as follows: ‘[The Act]
was not, | apprehend, intended to confer any new separate and
d1stm_ct powers on this Court, but merely to enable the Court to
exercise its ordinary jurisdiction to the full extent,'

There was not to be another direct statutory revision of the
Admiralty jurisdiction for twenty-one years following the 1840
Act, but other enactments during that period did affect the Court's
?m})e-uf activity in several ways. A segment of the Court's ancient
Juns'dlctmn disappeared in 1846 with the abolition of deodands,!
but in the succeeding year the Court gained a new jurisdiction
over all questions arising under an Act for the improvement of
port facilities.® Jurisdiction to adjudge piracy for the purposes
Ff ewarding bounty and condemning pirates’ goods was given
in 1850,% and some almost incredible claims came before the
Court in pursuance thereof.?

’I.'hrﬂughout the history of the Admiralty Court there occur
;}er{odfs in which the position taken regarding a particular exercise
of jurisdiction shifts rapidly across the judicial spectrum; one
such perplexing matter was that of the jurisdiction of the Court
to entertain a claim for the salvage [saving] of life in the absence
of the salvage of property, as complicated by statutory enactments.
Lord Stowell made the position clear in his judgeship, acknow-
ledging that: “The mere preservation of life, it is true, this Court
has no power of remunerating . . '\ and this was the view taken

-by Dr Lushington in 1842. In 1846, however, an Act was passgd

which, in the plainest language, appeared to authorize salvage
recovery for the saving of life alone;'® a leading textwriter then

-iJ.Jterpreted the Act as only prompting the Court’s earnest con-

deration of a high award where life and property were saved,

! Edwards, p. 5o, * See The Warrior, (1818) 2 Dod, 288
:Quuted by Edwards, at p, 49. 1 [Abolition of] Besdands Act, *1845.
; Har!murs,. Docks 8 Piers Clauses Act, 1847, * Piracy Act, 1850, $§z, 5.
See especially The Mageflan Pirates, (1853) 1 Sp. 81.
¥ The Asd, (1822) 1 Hag. Adm. 83, 34.
:lﬁee Zepieyrnis, (1842) 1 W, Rob. 3289, 331
" Wreck and Salvage Act, *1846, §1g.
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rather than giving a new recovery! for the salvage of life alone.
In 1854 Dr Lushington awarded a substantial sum for life salvage
under the Act of 1846 in a case in which very valuable property
was also salved, but he observed that the 1846 Act was specifically
worded to permit recovery for life salvage;® in the same year as
that decision, another statute® gave a recovery for life salvage in
much the same terms as the 1846 Act, which was thereupon
repealed.? In 1865, however, Dr Lushington considered the history
of Life salvage awards in Admiralty and concluded that prior to
1854, there could have been no award for life salvage apart from
the salvage of property.d It is therefore impossible to state with
certainty that the Admiralty Court acquired jurisdiction to grant
awards for the salvage of life alone under the Act of 1846, though
the plain language of the statute would seem to have given that
jurisdiction.

The Merchant Shipping Act of 1854 was the first comprehen-
sive enactment concerning the Merchant Navy; its most important
administrative feature was the transfer of superintendence of the
Merchant Navy from the Admiralty to the Board of Trade,® and
the Receiver General of Dreits of Admiralty and all other receivers
of droits were also placed under the control of the Board of Trade
in the same year.”

One of the most pressing concerns of the day, refiected in the
1854 MLS.A., was the need for protection of the merchant seaman.
He earned little enough to begin with, was expected to undergo
the deprivations of long voyages, and was subject not only to the
hazards of the elements, but also that of the Royal Navy press
gangs—and the statutory penalty for merely cursing his fate could
be two hours in the stocks.® Worse still, perhaps, was the degree
of physical mistreatment, not only at the hands of their captors,®
but by their own shipmasters.!® Suits by mariners for such malicious
personal injury occasionally came before the Admiralty Court,

' Edwards, pp. 195-6; see also pp. 193-4.

¢ [ Ten Bars of | Silver Builion, (1854} 2 Sp. 70.
1 Merchant Shipping Act, 1854, Part 8.

4 Merchant Shipping Repeal Act, 1854, 4.

& The Fusitier, (165} Br. & Lush. 341, 344.

* Merchant Shipping Act, 1854, Part 1.

* Merchant Shipping Repeal Act, 1854, $510, 11.

* See Maxwell, pp. 541—=2.
* See, 2.4, Bie Fire Domer, (1805} 5 C, Rob. 35
¥ See, £.g., The Agimeoure, (:824) 1 Hag. Adm. 271,
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and damages were occasionally awarded; but at that time any
master might lawfully order a seaman to be flogged, needing only
to show, upon complaint by the crew, that his order was reasonable
under the circumstances.! It is a grave social commentary simply
to mote that in The Lowther Castle Lord Stowell held that a
ﬁuggmg of thirty-six lashes after five days in irons was a ‘justified”
punishment for a seaman whose sole offence was said to be ‘laziness
and disrespect’.®

It seems incredible in the present day that the civilized socicties
of Britain and America could for 50 long have remained indifferent
to that wretched human condition; what eventually spurred
au_thcn]:jr to move against such brutalities was the public outery
raised in response to publication of the facts by such men as
Dr Richard Henry Dana of Boston, an Admiraity lawyer who
published beth in the United States and England # narrative of
hisg voyage around Cape Horn in 1834 as an ordinary seaman in
the brig Pigrim; the true account of the normal treatment of
crewmen in Dana’s Twoe Years Before the Mast surely must have
made grim reading even in that day. But there was a touch of
irony in this needed reform, for under the 1840 Act the Admiralty
Court lost jurisdiction over claims for personal injury save in
cRuses arising upon the high seas, inasmuch as §6 of the Act was
interpreted to apply only to property demage.?

It the physical abuse of the merchant seaman was deplorable,
the advantage taken of him in more insidious ways may have
been worse yet. Seamen were considered fair game for chesting
of the basest sort, and their chief defender, the Admiralty Court,
~was not always perfectly assiduous in the discharge of its duty to
lta_‘wards’.*‘ It can be said, however, that the Court was in general
quite successful in exercising its equitable jurisdiction to upholg
-mariners’ wage claims despite agreements which were designed
to frustrate them in contravention of the general maritime faw.5
By comparison, the same claims fared very poorly at common law,
ami It Was necessary to secure enactment in 1835 of provisions
‘which guaranteed the inviolability of the scaman’s wage claim in
an action at law, and which encouraged mariners to bring their
' Abbott, p. 240.
¥{1825) 1 Hag. Adm. 384,

! Bee Edwarnds, p. 155,

1 Bee, e.g., Wilftom {Moakes's] Meoney, (1827 2 Hag. Adm 136,
¥ See Edwards, pp. 1389,
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actions for wages in the common law courts rather than in Admir-
alty;! a re-enactment of the same basic provisions in 1844 pro-
vided more explicit guidelines for relief, and also transferred
the great bulk of wage claims to the common law courts by estab-
lishing twenty pounds as the minimum limit of a claim for wages
to be suable in Admiralty, unless the shipowner had been declared
a bankrupt.? The 1854 M.S.A. sought to relieve even furthr,-r the
burden which these suits for wages placed upon the ﬁdmlr:.alt}r
Court by giving cognizance of such claims to any two Justices
of the Peace, and raising the minimum claim limit for Admiralty
jurisdiction to fifty pounds, though waiving the limit in cases of
the owner's bankruptcy, or where the ship had been arrested and
sold in Admiralty, or where neither the owner nor master resldf:{i
within twenty miles of the place where the claimants were dis-
charged or put ashore.®

Certain other miscellaneous provisions of the 1854 Merch.;mt
Shipping Act are worthy of note: masters were for the first time
given the same remerdies for wage recovery as seamer, bl%t Adm:1I-
alty was also given cognizance in such cases of defences lucl}deng
counterclaims and set-offs, as well as a statutory conﬁ:matl?n of
the inherent jurisdiction to remove masters;® the Adnma.lty
Court was given new jurisdiction in causes of salvage which
involved arbitration, and the Court’s jurisdiction in salvage under
the Act was extended to cover claims arising upon land as well as
sea;® preferred ship mortgages were introduced® (similar to but
not identical with those later introduced in the United States®);
alse all offences committed by British seamen in foreign ports
were declared to be within the Admiralty jurisdiction,® and the
Court was given the power to condemn vessels wrongfully
masquerading false ownership or colours.’®

At about this time, public attention came to be focused_upon
the administrative structure of the High Court of Admiralty;
before discussing the particular incident responsible, ho}nre?er,
it may be uscful to look at some aspects of the two principal
administrative offices of the Court.

1 Merchant Seamen'’s Act, 38735, 555, b
2 Merchant Seamen’s Act, *1844, 555, 16.
= gE188, 18y of. [U.8.] Act of July 2o, 1790, ¢ 2q, §6.
& 58400, 464, 4737 see also 55468, 492, 408,
T Part 2, §566-83.

" 268,

L €810z, 240.
* Garb.

* See Price, LML, p. 121,
¥ oy,
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Perhaps the Officer of the Court best known to the public
in the present day—more so than the Judge or Registrac—is the
Admiralty Marshal. And so it has been since the most ancient
days of the Court’s history, for in the execution of his duties as
server of the Admiralty process, and in his appearances at official
ceremonies witnessed by the public—whether pirate executions
or splendid judicial processions—carrying upon his shoulder the
great silver oar mace of the Court, he has been the figure to
whom the romance of the Law and Court of Admiralty has
attached. An interesting example of this symbolic personification
of the jurisdiction and zuthority of Admiralty may yet be seen in
a carved panel of the sarcophagus of the Elizabethan Admiraity
Judge Dr David Lewes in the Church of St Mary, Abergavenny,
Monmouthshire, depicting the Marshal of his day, Jasper Swift,
carrying the silver car.

Chief among the Marshal’s duties is his responsibility for the
service of process of the Admiralty Court. In modern times the
Marshal has executed this duty, either personally or through his
deputies, within the Port of London, service #x rem elsewhere
within the Court’s jurisdiction being usually performed by officers
of H.M. Customs acting as the MarshaPs substitutes.! Confine-
‘ment of the Marshal’s exercise of his duties to the Port of London,
. of "within a circuit of five miles’,? was certainly the rule in the
- nineteenth century with regard to service of process in rem, save

in unusual circuristances,* but it {s evident that at the time when
- commencement of the action in personzm was by arrest of the
* person the Marshal himself executed such process within a cirenit
- of twenty miles from London.?
. In the nineteenth century, as today, the Marshal usually placed
~ amember of his staff (known as a ‘ship-keeper’) aboard an arrested

vessel of sufficient size, to prevent her from leaving the Court's
jurisdiction and to protect her while in custody;® care of a vessel
in the custody of the Court has always been the Marshal’s direct
- responsibility, and Lord Stowell once gave a decree aguinst the
-Marshal personally when property was lost from an arrested

* Bee The Yarken, [rg65] 1 W.L.R. 1008, 1100,
_ ' Bee The Rendsiurg, (1305) & C. Fob. 142, 149,
1 Coote, 1st ed., p. 135aa.
- " Bee A, Browne, vol. 2, p. 43a.

* See R.G.M. Browne, p. 74; also The Queen of the Soutk, [1968] 1 L1 Rzp.
8a.

1 See éd., p. 12,
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vessel, despite the Marshal’s claim that his fees were not sufficient
to provide 2 constant guard upon the ship in order to prevent
waterfront predators from looting or tampering with her! The
Marshal’s lot was later “improved” considerably: he became
salaried in 1840 at five hundred pounds per anmen® —raised to
seven hundred pounds by the end of Lushington’s tenure as
Tudge® moreover, the shipkeepers and others of the Marshal's
staff aiso became salaried,? so that he was relieved of the burden
of paying them out of his own fees; and as his duties included
the appraisal and sale of vessels when decreed by the Court in
actions #n rem,5 he was permitted to continue charging a nominal
broker's fee upon such sales according to the established custom.®

The office of Admiralty Registrar is probably not of as great
antiquity as that of the Marshal, but it has been in existence at
least since 15397 As the Court’s chief administrative official,
the Registrar’s duties have been many and varied, including the
control of use of the Seal of the Court® the general supervision
of the Admiralty Registry and matters pertaining thereto, and
even, in former times, the preparation of Letters of Marque to be
issued to privateers by the Lords Commissioners of the Admiralty.?

Perhaps the Registrar’s most important duty, however, has
been the exercise of his quasi-judicial function in matters referred
to him by the Judge; this practice of ‘reference’ was well estab-
lished at least by Lord Stowell's time,® and the basic mechanics
of the reference procedure of the nineteenth century™ have sur-
vived to the present day. Reference to the Registrar, who by
custom has been assisted by two merchant assessors, might be
had to determine any question of damages to be awarded to a
successful suitor; such reference was usually directed following
the decree of judgment as to liability,™® though it might precede
the decree in unustal cases.)® Interestingly, some of the questions

! The Hoop, (1801} 4 C. Reb. 145.

¢ High Court of Admirshty [Fees] Act,*1840, §5.

2 Gee Return to H.C. by Rothery, Adm. Reg'r., & May 1867, p. 3.
1 fhid.

& Spe Williama and Bruce, 15t ed., pp. 207, 233, also pp. 214-18,
1 Sex Coote, 15t ed., p. 110 ¥ Thompson, pp- 3-0.
t See MeGuffie, Noter ont Letter Books, p. go.

I po Ty

i Bee e.p., The Remdeburg, {1805) 6 C. Rob. r42.

" Bag Coote, 15t ed., pp. G434, LN 0T

"5 Hd., p. 70
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to come before the ‘Registrar and Merchants® were evidentiary
as well as commercial—as in cases of collision, where a degree
of fault must be applied to arrive at a quantum of damages—and
this has special significance because of the jurisdiction of the
referees to determine beth actual and conseguential damage.!
The responsibility of the Registrar in virtually all causes heard in
Admiralty has therefore been considerable, €o say the least, and
no less so because of the bar to attendance at references of counsel
for the parties to the action.® It must be made clear that damapes
have never been pronounced by the Registrar and Merchants, for
that is the exclusive province of the Admiralty Judge; but ‘con-
firmation' by the Judge of the report given to him by the Registrar
at the conclusion of a reference has been normal, though the
Judge might modify any such report upon due cbjection by the
adverse party with support of affidavits.? Such references were
until 1559 cenducted upon payment of a fee,® which in Dr
Lushington’s time was £5 5s., to each of the referees.®

The Registrar has also conducted—with the parties’ lawyers
in attendanpe—the taxation of the costs of each action, with a
_ report given to the Judge as upon a reference, confirmed subject

to objection.® In addition to these duties, the Registrar was at
- one time empowered to sit a3 surrogate for the Judge, and o was
acc‘:;cuasic;nally responsible for the entire function of the Admiralty

rt.

The Admiralty Registrar has been, almost without exception,
a key figure in the Court's development; thus some holders of the
office have made direct contributions to progress in addition to
the dutiful execution of their responsibilities, taking the form of
a zealous crusade for the reform of procedure,? the production of
a better-informed Admiralty Bar theough the publication of
highly authoritative works on the Law and the jurisdiction and
practice of the Court,? or the enrichment of scholarship through
research into the history of the Admiralty Court and its persen-
nel.® These positive contributions of Admiralty Registrars have

1 See Coote, 15t ed., p, 7I.
tSee id, p. O5.
* MeoGuffie, Notes onr Letter Books, p. 83, * Coote, 1at ed,, p, 1350,
tid, p. 87 ? See Thompson, pp. 5.
* E.z., HC. Rothery; see fifra, p. 54.
*E.5. Roscoe and K. C. kleGuifie; see Biblography.
® .3, Roscoe, G.H.M. Thomson, and K.C, McGuifie; see Bibliography.

1 Id., pp. 84-5.
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had a telling effect upon the evolution of the court and the Law.
3t is unfortunately true, however, that negatives may be as effectual
as positives in producing change—and historical objectivity
demands that, amongst these positive efforts, there must by
noted a rather intriguing negative.

When Charles George Perceval, Lord Arden, died in 1840 at
the age of 84, he had been Admiralty Registrar for exactly fifty
years—the longest known tenure of the office. Arden had received
the appointment as a plum of Royal patronage, and he became 2
man of standing, influence (his younger brother, Spencer Perceval,
was Prime Minister from 180G to 1812) and considerable wealth.
T'his last attribute is principally explained by the fact that Arden
held the Registrarship during a period of great naval warfare, and
at the peak of this his official remuneration from fees generated
by Prize causes exceeded ten thousand pounds per anmuwz;
though the Registrar then had to bear the expense of maintaining
the Registry and its staff, the years of Prize adjudication provided
a very substantial balance.! Of course, not only the Registrar,
but also the other Court officials were remunerated by fees; the
Admiralty Marshal at this time was pocketing about fi10,000
yearly,? and what Lord Stowell’s income 2s Judge was may be
imagined. In addition to fees, however, the Registrar also received
as an emolument the interest derived from the investment of
suitors’ money paid into the fund of the Court.? T'wo rather feeble
legislative attempts? to place some restrictions upon Arden’s
windfall proved wholly abertive, and it was not until a month
after his death in 1840 that remuneration of Court officers by
fee was abolished and salaries payable out of the Consolidated
Fund substituted, providing a salary of £1,400 per anmmum for
the Registrar,®

The reasons for the lack of success in controlling the Registrar’s
income during the period of Prize adjudication may probably be
correctly described as political; but in all likelihood nothing was
thereafter done until 1840 because the Prize business vanished,
and the income from fees collected on the small volume of instance
business was 30 insignificant as to eliminate controversy.

U Thompaon, pp. 13, 14

tld, p. 16 ¥ Thid.

1 Registrars of Admiralty and Prize Courts Act, Triz0.
Registrars of Admiralty and Prize Courts Act, 51813.

* High Court of Admiralty [Fesa] Act, “1840, §2.
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The man most affected by the substitution of a set salary for
remuneration by fees was naturally Lord Arden’s successor, one
Henry Birchfield- Swabey—who had been appointed 2 Deputy
Registrar by Lord Stowell in 1810 and who drafted the 1840
Fees Act, under §2 of which he became Admiralty Registrar?
Swabey {not to be confused with Dr M, C. M. Swabey, Reporter
of the Court from 1855 to 185¢) performed his duties as Registrar
with a degree of flamboyance which must have been somewhat
unscttling to those accustomed to the aged Lord Arden, but the
new Registrar seemed to be acceptable to Dr Lushington, who
as a Member of the Commens could not have been much de-
lighted that for two wears as Judge his former Registrar had sat
gbove him in the House of Lords.

All went well until the discovery in November, 1853, of large
defalcations in the accounts of the Admiralty Registry.? Swabey
thereupon executed a characteristically formal and elaborate
‘proxy of resignation' which he arranged to have delivered to
the Judge,* having meanwhile gone abroad—'address unknown'®
{thovgh South America has been rumoured}—which absence
evidently became permanent, despite the interest in locating him
shown by the Inspector General of Inland Revenue and others.®
Though it came as a shocking revelation to the public by the
Committee of the House of Commons appointed to investigate
the ‘Misappropriation of Monies entrusted to Mr. o, Swabey,
late Registrar of the High Court of Admiralty’ that Swabey took
£26,700 from the Crown Fund, £29,516 from the Suiter’s Fund,’
and tn all appeared to have embezzled in excess of f75,000%
there should have been some indications of matters amiss to those
closely associated with the ex-Registrar. For {1) Swabey officially
took the leases to the Registry premises in his own name, and for
some time prior to his disappearance he had not paid the rent to
Dr Addams, the landlord, who had threatened to sue for the

- arrears;? (2] Swabey had borrowed £1500 from a Junior Clerk in

the Registry, which he had not repaid;® and (3}, it must have
been fairly general knowledge that for 2 good while Swabey had

! Thompson, pp. 16, 18, ®1d., p. 8.

! hcGuffie, Notes om Letter Books, p. 30, * Thoempson, p. I
¢ See McGuffie, Noder on Lerter Books, p. 70. ® Jhid,

T Sec Parl. Paper [1854] (s21) 2l (HLC,, 6 Tuly). i

" See McoGuffie, Noter om Letter Books, p. 71,

*H.p. 15 ¥ 1d., p. .
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been conducting a proctor’s business in the Admiralty Court
under his son's name, collecting all the fees himself.!

However Swabey secured his appointment as Deputy Registrar
in 1810, he came into that post af a time when the income of the
Registrar, which Lord Arden evidently shared with his Deputie:_s,"
has never been greater—and the end of the Prize business, with
the consequent drop-off in fees, must have come as a shock to
him. How he survived the next twenty-five years is something of
a mystety, but at Arden’s death he was the sole Deputy,* and the
post of Deputy Registrar was abolished by the 1840 Feeis Act,
which Swabey himself drafted* From this, one may conjecture
that, owing to Arden’s advanced age, Swabey had for some time
prior to his succession te the post been Registrar in fact if not in
pame, and that he was determined once he became Registrar
not to share responsibility for financial matters, a suspiciqn
strengthened by the fact that aithcugh an Assistant Registrarship
was provided by the 1840 Fees Act, Swabey never requested the
gppointment of such an officer.®

In the end, only £2000 of the embezzled funds® were recovered,
and a sum in compensation of the balance was voted by Parliament
in 1855.7 Perhaps the final irony of !'affaire Swabey, however, is
that he himself drafted the statutory provision for the removal
of an Admiralty Registrar,? a proceeding which he adroitly a\fciided
by his ‘proxy of resignation’, and which in fact was never utilized.

Hardly a greater contrast can be imagined between Swabey and
his successor, H. C. Rothery. Even under the burden of Swabey's
‘shameful neglect of duty in every department of the {?ﬂi-:':e’,"'
Rothery was able to clean up matters in the Registry within a
comparatively short time. The Court quickly emerged from the
gloom of scandal—not only to the relief of the civilians, but al_ao
to that of the common lawyers, who had come to view the Admir-
alty jurisdiction as well established, and its Court as one of extreme
competence.’® An official reaction to Swabey’s thievery was,

1 ¥cGuffie, Notes an Letter Books, pp. 75-4.

* Thompson, p. 14 * id., p. 18.

* fnd. EId., pp. 1%, 1.
* Bee McGuffie, Notes or Letter Books, p. 124,

T Sea id., p. 74.

* High Court of Adeniralty [Fees] Act, *1840, §3.
* Rothery in McGuffie, Notes or Leiter Books, p. 129,
1 See o.g., Place v. Ports, {1855) 5 H.L.Cas. 383,
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however, quite inevitable; this took the form of a statute which,
while its greater bulk dealt with needed reforms of evidentiary
procedure and administration of oaths, nonetheless had as an
avowed purpose the substitution of stamps in lieu of fees! in
order to prevent the possibility of any future mismanagement.
Two other notable features of the 1854 Court Act, in passing,
were the introduction of a penalty for perjury identical to that at
common law,® and the introduction of the proceeding by monition,?
which will shortly be discussed as a separate matter.

The problem of unwieldy procedure now began to press upon
the Admiralty Court. In America, Congress had renewed over
a decade previously the power of the U.8. Supreme Court to
make rules of procedure for causes in the District and Circuit
Courts,® and that was followed, in 1845, by the promulgation
of the first Admiralty Rules,3 authored just prior to his death by
Mr Justice Story.® While these rules were largely the codification
of previously accumulated customs,” they did clarify important
points such a8 the joinder of actions in rem and in persomam in
the same libel, expressly forbidding such dual actions apainst
both ship and ewner,* though later rules have reversed this posi-
tion.? It ought here to be made clear that the libel in American
Admiralty corresponded to the old Bill in Chancery in England??
rather than to the English libel, which began to fall into disuse
in the High Court of Admiralty with the growing tendency,
after Lord StowelP’s time, to utilize the truly summary procedure.l1
Basically, however, the Admiralty practice of the English and
American Courts remained quite similar until 1855,2% and on
account of this similarity, Admiralty practitioners and textwriters
in the United States kept {as they still keep™®} a reasonably close
eye upon the development of the Law and practice of Admiralyy
in England. Owing to this, and perhaps to a degree of SMUgness

! Admiralty Court Act, 1834, preamble.
¥ Admiralty Court Act, 1854, §0.
* Admiralty Court Act, 1854, §13.
* Act of August, 2%, 1842, £, 188 ; see Wiswall, "Prozedural Unification,’ p. 38,
& See Conkling, p. 785. * Roberts, p. 4.
T Conlding, n. 153, * Parsons, pp. 376, 378.
¥ Bee FLR.CP. [1 July 1666], Adm, Rule €, {1} {b).
0 See Conkling, p. 417, 114, p. she.
" See Bunlap, pp. ga—1135.
* See ep., dissent of Frankfurter, A, |, in Mitehell v. Trawler Raver, In.,
362 U.5. 539, 551 {1g60).
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because of the recent codification of riles there, a icadmg American
Admiralty textwriter of that day—viewing the situation in England
—was moved to comment that:

as it may seem, it appears . . . by the very Iatest Reports which
Irs;at:::ng;ched us,jr of the &ocipsgns of the High Court of Admiralty, that
is practice, in many particulars, is still uncertzin and Buctuating.
Indeed, it may reasonably be inferred from the confused, chscure, and,
in spme respects, nonsensical statements rather ostentatiously 1_|1trodu-::ed
by MR CHITTY on the subject, in the second 1'011.]1!-1# of his Gentftal
Practice, that this knowledge is but litife less inaccessible to an English
lawyer habituated only to the practice of the common law courts.

Whether this or similar observations were instrumental in
provoking action in England, the needed refnrnf was embarked
upon shortly after Rothery’s appointment as Registrar, and there
seems little doubt that he was not merely, as has been stated by 2
contemporary, an “associate’ of Dr Lushington's m proccdulral
reform,? but in reality was the primum mobile—Lushington having
had the power since 1840 to initiate reform by mlak.mg andfor
repealing rules of procedure in the Court,® yet hawr}g done no-
thing at alf in this regard until Rothery became Admiralty Regis-
tra;t has been said that the first formal Admiralty Rules were those
of 185g,% but in fact the Rules of 1855 were the ﬁi:st attempt at a
reform of practice, and even earlier Rules, dea_lmg with extra
Court days, had been promulgated in the previous }reefrﬁ T'he
1855 instance Rules were divided into two parts, one dealing with
fee procedures designed to implement the _1854 Court Act by
substituting the sale of stamps for the receipt of cash, -and the
other dealing primarily with Court proceedings. In this latter
section, certain procedutes are worthy of parucu_lar note: {1}_an
instrument was designed to facilitate consideration of tbchm-:m}
evidence by the Trinity Masters, and to prevent ‘manufacturefi
defences,® to be given in prior to any pleadings, by each party, in
any cause of collision; these “Preliminary Acts’ were to bt? sealed
statements of all pertinent factual particulars surrounding the
collision, such as time, place, courses, state of sea, etc., and were

1 i . el ¥ Coate, 1st ed., intro., pp. ¥i-vii.

: Cmﬂdmk;mglr&k;aémﬂi&r: 1(3.3.0, 18, 1 Boscoe, Shudies, pp. 3—4.

£ Rules, {rrders & Regulations, 1854 (0.-in-C. of 3 July)
¥ Papers om 1855 Rules, p. 12, -
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to remain sealed in the Registry until conclusion of the pleadings!
[with minor modifications, the form of the Preliminary Act estab-
lished in the 1855 Rules remains today the same']; (2) secret
examination of witnesses® was abolished in preference to examina-
tion with the parties’ proctors in attendance,! though the {uestion-
ing was still to be done by the Registrar or a commissioned
examiner [the presence of parties themselves was still generally
forbidden®]; (3} pleadings and proofs in all contested cases
were required to be printed before the hearing,® an innovation of
greater significance than might be supposed, and one which will
be discussed in the next chapter, The balance of the 1855 instance
Rules dealt with examination and transcription of evidence given
at hearings or references, obviously designed mainly to expedite
Court proceedings, thus continuing the progress toward a more
summary procedure.” Oddly enough, two new points of Court
procedure were also introduced in the section of the 1855 Rales
dealing with instance fees, one establishing the use of the caveat
warrant book, which will be dealt with at a later stage in this
work, and the other requiring notice of any motion to be given in
to the Registry at least twe days prior to making the motion in
Court.?

Portions of the 1855 Rules were obsolete even upon their
promulgation; the primary reasons for this were a tremendous
‘increase in the Court’s instance business since the 1840 Act®—
due not only to the Court’s expanded jurisdiction but also to the
new vitality of maritime commerce generated by steam naviga-
tion—and the breaking of the civilian monopoly of Admiralty
practice by the common lawyers.?® A fresh start was needed,
replacing the ancient and now unworkable method of evidence
by deposition with a better systern; the answer, appropriately
encugh, was to permit the introduction of oral evidence as at
common law—and so in 1859 the 1855 Rules were repealed and

* 1855 Instance Rules [Rules, Orders & Regulations, 1855 {0.-in-C. of 7
December)], r. z.

* See MeGuffie ef al., Practice, §672, p, 209; also The Frudich M., [1668F z L1
Rep. 474, 485.

*See Papers on r855 Rules, p. 12,

5 1855 Instance Rules, r. 4.
- T 1855 Instance Rules, rr. 3-3, 8, 9.
© *1Bsg Instance Fee Rules [Rules, Orders & Regukations, 1855 (Ch-inC. of
1t December)], rr. 4, 15.
* See dnfra, pp. 57-8.

11855 Instance Rules, r. 6.
¥ 1855 Instance Rules, r. 10,

™ High Court of Admirslty Act, *185g,
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replaced by a streamlined Court procedure which made oral
examination of witnesses in open Court a principal feature.!
The outlines of the Admiralty procedure of Dr Brc:wne's day
were preserved by the 1859 Rules, but some innovations were:
(1) the repeal of the old default proo?edmg, replacing it W{th_a
four-step procedure which gave a hearing and ﬁnal decree within
six days of a sale by the Court;® (2) a change in the form n:.:f the
warrant of arrest in rem, permitting the Marshal to cite the inter-
ested parties wherever found, rather than at alspf.:ciﬁc:qll}r stated
place;® (3} the introduction of a separate oigiton in rem for
service upon vessels already under arrest, to replace sgbsequent
warrants for subsequent actions fn rem;* (4} the mc!ugmn of the
descriptive term 'vessel’ in affidavits to Jead warrants, 1n _crder to
avoid bad warrants resulting from misdescription of the rig of the
ship to be arrested;® (5} the introduction of the ‘detmr:ﬂ:’ [_ur-:%er
for detention] to restrain the res from leaving the Court's Jurisdic-
tion for up to three days pending arrest;® and (6) a new fo:;m of
subpoena, directed to the subpoenant {to replace tht? old ‘com-
pulsory’ which was directed to the Marshall—which itself shuwi
the increasing tendency to introduce common la‘:ar procedures.
indeed, it was observed by an Admiralty textwriter Gf the day
that the 1859 Rules “preserved those original peculiarities of the
Court which were its excellences and its boast . . . , whilst approxi-
mating the practice in Admiralty to the more elastic procedure of
Common Law..."® ) _
'Theugh new procedures had been devised to expedite business
in the Court, the effect of custom proved difficult to shake off.
Thus the proceeding by “act on petition’ came into bemg to
replace that by “plea and proof’, which had become lu::ﬂt_eq in
use to causes of collision and bottomry;® but while an erlgi-ml
act’ in the proceeding by act on petition went beyond the old libel
in requiring a statement of the plaintiff’s entire case, and the mew
answer required inclusion of all defenses—at w!nch stage the
introduction of new matter was barred—the pleadings could still

1 182g Rules {Rules, Orders & Regulations, 18359 {O.-in.-C of 20 Novernber}],

rr. 43}, 78.
® 1850 Rules, rr. 18-26. 2 y85g Rules, form 5.
1 38c5 Rules, form 303 Coote, Ist ed., p. 136¢¢.
& See Coote, 18t ed., p. 241, 1 1859 Rules, r. I, form 8. .
? 1Rgg Rules, form 42. * Coote, 181 d., intro., p. ¥,

*Id,p.o3o.

THE COURT RESURGENT 87

drag on through a reply, rejoinder {in which the defendant had
one final opportunity to state material facts), surrejoinder, rebutter
and surrebutter.! It is also not clear whether in causes of collision
thenew ‘Preliminary Act’ immediately superseded the old ‘protest’;
here the new procedure was 2 clear improvement upen the old,
for the protest, an ancient precedure® which made 2 statement of
the factual circumstances surrounding the mishap piven by the
master after making port—based upon the log-beck plus the
recollections of officers and crew'—was admissible in evidence
only when introduced by the opposing party to contradict the
testimony of the owners or master,® admissible even if unsworn,’
and introduceable at option rather than being required-—though
if not introduced, the Judge might properfy infer that it would
not have supported the allegation.® The protests of both vessels
could be directed to be brought in upon application by either
party, however, if the cause was to proceed by plea and proof
rather than act on petition.? Protests made long after the collision
or act of salvage® were also admissible, though given little weight
unless supported by subsequent proofs.?

Despite the availability of oral testimony at the hearing upen
- application of either party or by independent order of the Court,
it seems that oreq voce examination appeared even more unpalatable
to many witnesses than examination by deposition end affidavit,
and on occasion the ‘threat’ of issuance of a subpoena to testify
orally in Court was used to persuade the prompt execution of an
affidavit.’! But the widening of opportunity for the use of oral
testimony probably stands, in retrospect, as the mest notable
feature of the 1859 Rules, for in the following decade oral evidence
became the general rule rather than the exception.1®
- The broader Admiralty jurisdiction granted by the 1840 Cousg
Act was immediately effective in bringing a greater volume of

* Coote, 1sted., p. 51.
? The Belgenland, 16 F. zo4, 507 (S.D.NY, 1888).
? See Coote, 1st ed,, p. 53 & n. {7); also Abbott, p. 575,
- Thid,
+ The Mellonz, (1346} 1o Fur, 952, 994.
¥ Conte, 15t ed., p. 535,
¥ Ibid, * Ibid, [see also 3o L. Mag. 57, 66-6g {1853)].
¥ r4, oo, 57-8.
s €&, The Glory, {1845} 7 Not. Cas. 263; 13 Fur. g4I,
% Sen Williams and Bruce, 10t ed., p. 2bo; of. The Syracuse, 23 Fed, Cas, 594
(No. 2718} {C.C.5.D.M.Y. 1868},

*IHd, pp. 54, 53
i Qep
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business before the Court, in which a total of 228 causes were
instituted during 1841 ; but the number had so increased by 1860,
in which year 562 causes were instituted,’ that the case for an
Admiralty jurisdiction truly comprehensive of maritime matters
became undeniable. A bill, which was largely authored by Dr
Lushington,? was introduced in 1861 to amend and generally
enlarge the Admiralty jurisdiction, and after considerable debate
the Admiralty Court Act, 1861, emerged as law. By this Act the
Adrniralty Court was finally constituted a Court of Record,? and
the Court was given jurisdiction for the first time directly to
entertsin petitory as well as possessory suits involving vessels
registered in England or Wales,* though the Court later came to
give the territorial requirement a strict interpretation® more typical
of the early nineteenth century.® Jurisdiction was given over
claims for building, equipping or repairing a vessel if ancillary
to an action i rem,” over masters’ claims for disbursements,® over
all claims upon mertgages of registered ships,® and, in partial
vindication of Nichell's judgment in The Neptune,"® over all claims
for necessaries supplied by materialmen to foreign ships, unless
supplied in their home ports.*t Admiralty was also finally given
by this Act an original jurisdiction concurrent with that of Chan-
cery regarding claims arising from the transfer of ownership of
ships or shares therein, where of British registry,'® and in limnita-
tion of liability, ancillary to actions in rem.® Jurisdiction to enter-
tain life salvage claims was also extended to cases involving British
vessels wherever occcurring, and involving foreign vessels in
British territorial waters ™
Tt is interesting to note that while causes of civil salvage sued
upon in Admiralty following the sweeping grant of salvage
jurisdiction in the 1840 Court Actl® continued for a time to out-
number collision suits, the number of salvage suits did not gener-
ally increase in the years 184161, whereas the entered number of

! Return to HLC. by Rothery, Adm, Reg'r., 28 May 1867, No. 1.

% See Hansard, vol. 161 [H.L. Deh.], cols. 1359497, 5 Mearch 1861,
I8I4. +ER.

5 See The Robinsens and The Satellite, {1884) 5 Asp. 338,

5 See The Barbera, (1801} 4 C. Rob. 1.

g, 2 L1, *EII.
M See mupra, p. 38.

nge RS X H 13,
oy

1 A dmirslty Court Act, 1840, 54.
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cﬂlh?mn causes {perhaps a by-product of the steamship era) rose
consistently in that period, surpassing salvage suits in the vears
aifter 1852, and outnumbering them by more than half in 1860.1
Since the Court by 1860 had jurisdiction to entertain any (213.1.[[!
whatever for civil salvape,? there was a clear case for givin

equ?l‘i}f broad jurisdiction in an area of even greater acﬂgtyg
Pc-l%szmt The simple language of the 1861 Act therefore granteé
jurisdiction over any claim for damage done by any ship.® Even
the sha-rp-eyed guardians of the interests of the eommon law
who ohjected vociferously to some features of the bill, could nnt'
have guessed the extent to which §7 would eventusill].r enlarge
the Admiralty jurisdiction—giving the Court cognizance, for
examp!e, of causes of collision arising within the body of a {:nul.;nnr .
of neglipent d@agc to submarine cables, and of damage done tu,a
wharf located in 2 foreign country.® Without doubt, §7 has proven
the most important and vatuable grant in the 1861 Act.

‘The 1861 Act also gave decrees and orders of the Admiralty
Court for the payment of money the same effect as a judgment
at common Iallw," permitted the concurrent hearing of counter-
claims,® permitted appeal upon the original bail znd from inter-
locutory .dECI'EES,g gave power to the Judge to enforce discovery
before trial as in any of the Superior Courts of common law,®
extended service of subpoenas throughout the United Iﬁngdmniﬂ
mttcd the Judge to order a party evading service to pru-ce;d
as if served,’? and constituted the Registrar sole surrogate.’s

As carlier indicated, passage of the 1861 Act was not secured
without opposition from a faction which still viewed any extension
of the Admiralty jurisdiction as = threat to the common law
Though not so blunt in stating their views as Mr Justice ]uhjlsm;
had been in the United States,™ they were candid in their abhor;
rence of nautical assessors'® and the absence of a lay jury; indeed
this latter factor was so rankling to them that one notable arti-:lf:

1 Return to H.C. by Rothery, Adm, Reg'r., 2% May 1867, No. 1.

® Abbott, p. o8 * Admi Cao
L " i uIt A
* The Malving, {1862) 6 L.T'R. 369, i o 1861, 57.
. The Clare Kitlom, {1870) LR 1 A. & E. 161,
, ;ém Tolten, [To4b] P. 135, 713,
) . [ 3
o e 8
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: "“S&E.erma}'tl. &Hegrz Iz“’iaeat. {35 U.S}EII. 6]# IEz,'.'.

] ' { }
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of the day, labelling the wiew of the non-jury school “‘perverted’,
went even so far as to advocate the extension of jurisdiction by the
bill, then under consideration by Parhament, provided that a
scheme of jury trials was introduced into Admiralty to replace
nautical asscssors.! §n effect, nothing less was sought by this faction
than & conversion of the Admiralty Court to a court of common
law. They could not have been much encouraged by Dr Lushing-
ton, whose views on the independence of the Admiralty Court were
well known,? and who was the author of most of the 1861 provi-
sions: but it seems, from the account of the debate upon the bill
in the Lords 3 that those who favoured retention of the proceeding
in Admiralty without jury trial, as well as an extension of juris-
diction, may have had to sacrifice some desired provisions such as
an unrestricted materialmen’s lien and appeal of judgments
solely on the questions of law involved, in order to preserve that
portion of the status gus.

Though in general the tendency during Dr Lushington’s period
of service as Admiralty Judge was towards a gradual expansion of
the jurisdiction of Admiralty, there were a few reverses. Some of
these were, in a sense, judicial frustration rather than retrogression.
Thus Dr Lushington felt that he could not entertain a suit for
general average, because historically the common law had retained
an exclusive jurisdiction over such questions,? though the commoen
Jaw courts soon after came to recognize a limited ancillary Admir-
alty jurisdiction over questions of freight and average;® Lushington
alse felt compelled to observe the proncuncements of common law
courts as to the territorial jurisdiction of Admiralty® where a
question of Admiralty jurisdiction conferred by statute was
involved.” There was, however, some actual retrogression written
into the 1861 Court Act to remove from Admiralty cognizance
any claims for cargo damage against English or Welsh shipowners;®
and with the increase in 1862 of the maximum jurisdictional
limit of salvage claims made cognizable in 1854 by Justices of the

1 'Prospects of the Admiralty Coust’, 10 L. Mag. @ Rev. {ns.} 262, 264, 207
{Isfslgé, e.0., The Clarence, {1854) 1 Sp. 206, 204,

¢ Hanssrd, vol. 161 [H.L. Deb.], cols. 1394-7, 5 Mlarch 1861,

+ The Comstancia, (1846) 2 W. Rob. 487.

% See Plare v, Potts, {1855) 5 H.L.Cas. 383,
® See, e, (Feneral Iron Serew Collier Co. v Sehuramanes, (1860} 1 ], & H. 180,

193,
7 See, £.£., The Jokannes, (1860) Lush. 18z b g6,
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Pcacli: from two hundred! to one thousand? pounds, and extension
of this jm:isdictiun to claims arising outside the United Kingdom,?
the Admiralty Court as a practical matter lost its jurisdiction
i:though perhaps willingly) in causes of salvage involving under

1000,

On balance, these restrictions of jurisdiction were more than
mmp_-ensated by other grants. The power of the High Court of
Admiralty to issue letters patent appointing Judges, Registrars
Ma!rshals and other officers of Vice-Admiralty Courts was statu:
torily affirmed in 1863 —not because of any difficulty in England
when? the office of Vice-Admiral had become purely honﬂra.q:
by nuc_i-ninetccnth century®*—but to put an end to the improper
execution of certain offices in Vice-Admiralty Courts abroad
which had been filled without the correct authorization of th;
Lords Commissicners or patent from the High Court of Admir-
alty.® At the same time, jurisdiction was given to the Court to
hear appeals of excessive charges by practitionersin Vice-Admiralty
Courts.”

The Court’s jurisdiction over cases of wilful dischedience of
masters under naval convoy was made exclusive and new Prize
jurisdiction was also given, by an Act of 1864,° and ancther
statute of the same year conferred exclusive jurisdiction upon the
Court over questions of distribution of Royal Navy salvage,
ifunt}r or Prize mom'?s, and an indirect jurisdiction to determine

e apportionment of monies among Navy Ships ts;? i
181_56 the Court gained jurisdictiong uvﬁwsuimphyﬁch;nén
shipowners or other interested parties against Officers of navai
COBVOYS for dereliction of duty andfor negligent damage,® bring-~
ing to a conclusion this series of enactments giving the Court
naval business. Much of this legislation arose out of experiences
and aftermaths of the Crimean War, which generated 2 good
deal of diverse business in the Court, including applications by

: Merchant Bhipping Act, 1854, fabo,

o T:Imhmt Bhipping Act Amendment Aet, 1862, §45; ¢f. Coote, and ed.
. 4-5. '

" Merchant Shipping Act Amendment Act, r86z

4 Vice-Admiralty Courts Act, 1863, §7. s
' See McGuffie, Notes on Lefter Hooks, p, of.

? ¥ice-Admiralty Courts Act, 1863, §10.

¥ Naval Prize Act, 1864, 5546, 52.

- ¥ Maval A,gency and Distribution Act, 1864, §5=22, 20

- ¥ Mavel Discipline Act, r8685, §30.

' Id,, p. ob.
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shipowners for compensation from the Royal Navy to cover the
desertion of seamen, whom the owners alleged to have volunteered
into the Navy.t _

Other business came to the Court as a result of earlier statutory
jurisdiction, such as that given by the 1840 Court Act_mr_e: ques-
tions of distribution of booty captured on land® (a gu{'lsdactmn
evidently exercised by the Admiralty Court dl_}ring the eighteenth
century?®), the most notable exercise of whlchlmvolv.ed bﬂ?t{
captured by the British Army at Banda and Kirwee, in Ind_ja.
Equally, Dr Lushington fost no time in giving E]le fullest appht:'a-
tion to new statutes, and held collisions in foreign watets cogniz-
able under §7 of the 1361 Court Act in the_ year fc_}inwmg its
passage ;? it might be mentioned as well that in {:0]}1510?13 within
British territorial waters the Court since 1846 had epjoyed the
advantage, in deciding fault, of a statutory application of the
Trinity House collision rles.® - )

One provision of the 1861 Court Act which was af considerable
practical importance permitted all of the jurisdiction conferred
by the Act to be exercised either in rem or in p-er:mnmf." And yet
this seems at first a puzzling step, for the action wm persomam
previously described by Browne (commencing with the arrest of
the body of the defendant) had earlier been declared by i?r
Lushington to be long obsolete—not having been emplnjrer:!, u;
fact, since the eighteenth century, to the best of his wonlllez:tmn:
though still technically capable of use even during Lushmgtm} 3
judgeship;® it is hardly surprising, however, that where its
revival was mentioned as a possibility it was promptly cuncfe-nmed
as a ‘most offensive’ suggestion, especizlly after the a'.nolltfon at
common law of arrest on mesne process.® At some time in the
eighteenth century, prior to Stowell's judgahjp, an answer to
this seeming dilemma began to evelve; in the exercise of its
prerogative power, and in the tradition of the civil law, the Court

1 See McGuifie, Notes or Lefter Books, p. 110,
* Admiraity Court Act, 1840, §22.
1 See Lol qux v Bden, (17811 2 Doug. 504, 13-

4 The Banda & Kérwee Booty, (1866} L.R. 1 A, & E. 100 subs, proc. (18751 L.R.

1+ A & E. 436,
& The Digna, (1862) Lush. 530,
* Stearn Mavigation Act, *1846.
* Adenirstty Court Act, 1861, 815,
¥ The Alezander, (1841} 1 W. Rob, 288, 294
" Coote, st ed., p. T31.

8 The Clara, (1855 Swab. 1, 3.
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began to momith [command] defendants to appear on pain of
contempt, rather than to issue warrants in persomam for their
arrest.

The instrument for effecting such a command was known as 2
monition, a process exclusive to the civil law, which was addressed
to the Marshal and commanded him to cite the defendant person-
ally and adeonish him o appear and znswer.! While the original
purpose of the monition was to command the performance of any
act which could be ordered by the Court (somewhat in the
fashion of 2 mandatory injunction in Equity), and while Browne
makes no mention of the monition as an instrument for bringing
defendants before the Admiralty Court, Lord Stowell cettainly
showed no hesitancy in issuing monitions to appear in cases
where an action #z rem was precluded; thus a monition was issued
to recalcitrant shipowners to appear and show cause why salvage
should not be decreed against them, where at their request the
salvors had refrained from arresting the salved vessel;® and where
an action in rem seemed possible, Stowell a2ppears occasionally
to have utilized the monition in preference to a warrant of arrest.®
Actions brought upon claims against Crown vessels or wrongdoing
vessels subsequently lost were evidently routinely commenced
by monition,? though the process in the Iatter instance could only
be employed where the owners were domestic residents.® Certainly
by the time of Sir John Nicholl the procedure was very well
established in cases of the absence of the res obligata from the
Court's territorial jurisdiction.®

The appearance of the monition in the 1854 Court Act’ as a
mode of initiating Admiralty causes alternate to the warrant of
. arrest merely codified the pre-existing practice ® rather than offer-
ing a new action in personam. Indeed, it cught to be noted thag
though the monition was directed to a specifically described or
named person, was personally served, and terminated in a personal
- judgment—assuming that the action thereby instituted enjoyed
- a successful prosecution—its use under the 1854 Court Act
© seems to have been confined to cases in which an action fw rem
! Black's Lata Dictivstary, p, 1138,

? The Trefaromey, (1801} 3 C. Rob. 216 5.
* E.g., The Governor Raffles, (1815) 2 Dod, 14, 15, 17.
* See Coote, 1sted., p. 132. ¥ The Carlyle, (1B58) 30 1. T. 278.

*See The Meg Merrilies, (1837) 3 Hag, Adm. 345.
* Admiralty Court Act, 1854, 3. * Coote, 18t ed,, p. 172.
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might have been available,! and even in actions prior to that time
which had been commeneed by monition in the absence of the res,
the form of an action in rem—even to the name of the ship in the
itle of the cause—seems to have been emulated.® Indeed, although
very highly respected authorities have stated that the monition
was used t0 commence actions i personam,? it appears that this is
an incorrect observation because (1) there seems to be no authority
to the effect that the monition was an alternative to a warrant for
the arrest of the corpus, but authority has been showm to establish
its use as an alternative to 2 warrant for the arrest of the res;
and (2}, disobedience of a menition could not result in default
judgment, whereas disobedience of its eventual replacement, the
citation in personam}! served in the same manner as a mopition,®
resulted in a personal default judgment,® rather than a contempt.”
While it is true that the monition was aimed at and had its
effect upon the person, it was nonetheless an adjunct to the action
in rem 8 and so it seems better to speak of ‘a personal action by way
of monition’, rather than ‘an action in personam by monition’.
However, it must then be said that the personal action by way of
monition was probably the forerunner of the modern action i
personam, for it bears more resemblance to the post-185g action
in personam by citation than to the pre-1859 action which com-
menced with personal arrest. In American Admiralty, the monition
became in fact a personal summons,® and though it is said that the
18zg English citation in personam incorporated the old monition
10 appear and answer,'® its penalty of default for discbedience
shows it as 4 direct successor to the old warrant fn personanm. All
personal actions after 1850 were commenced by the citation in
personam, the contemplated process for the actions #a persoram
specified in the 1861 Court Act.!t
The 1859 Rules did not, however, put an end to the use of the
monition in the Admiralty Court, for its original function was
never lost, and at the time it was being used to institute personal
1 See Admiralty Court Act, 1854, 513,
2 See, £.p., The Meg Merrilies, {1837) 3 Hag. Adm. 346
1 7.e., Williams and Bruce, 3rd ed., p. 321 Rosooe, Practice, p. 84,
¢ t8gg Rules, r. 25.

b See Coate, 15t ed., pa 1304,

? Tor further details, see fnfra, pp. 166-7, 198,
* See supra, pp. D23

W Coate, 15t ed., p. 33644,

% Admiradty Court Act, $861, §33; see also §zo.

1 See 185 Bules, form 17,

1 See Conkling, p. 436,
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actions, i.t was still being used as well to enforce orders of the Court
upon pain of contempt, It was applicable to those who incited
disobedience' in addition to those who actually disobeyed, and
with reference to the former the Court was ‘generally sl-::v;' and
reluc:tant» to release the offenders until they have undergone some
term of imprisommnent.’? Prior to the 1861 Court Act, monitions
for persf[?na] attachment [arrest] andfor committal were also the
only available tool of the Court for obtaining the satisfaction of
personal judgments? The 1861 Act gave the Admiralty Court
the power to issue writs for the execution of judgments as at
cornmen law,* but personal attachment under monition continued
to be the chief mode of execution thereafter under §15 of the 1861
Act,® and this use of the monition survived Dr Lushington’s
tenure as Judge.

_ Uthe.r procedural provisions of the 1861 statute had a more
immediate effect. The simultaneous hearing of counterclaims
and cress-actions under §34 scon became a regular feature of
A.{%.Imralty plractice, and some cross-actions went on to the
Privy Council as cross-appeals.® Pre-hearing discovery of docu-
ments, a practice which originated in the civil Jaw,” was made
easier by power given to the Judge in §r7 of the 1861 Court Act

and Dr Lushington in at least one subsequent case even made ar;
order under §17 for the production to him of documents claimed
to be privileged, in order to enable him to decide an application

by the opposing party for leave to inspect them prior to the close

of pleading.®

Thf:-ugh the general outline of Admiralty procedure during

Lushington's judgeship remained npearly identical to that of
Lord Stowell’s, there were a few features—apart from those

a]r.?:at!y discussed—which seem to have emerged gradually; the

majority of these were terminological changes, unwurth;r of

specific mention; one, however, the prasceipe® [authorization

! The Bure

* Coote, IE;: gdﬁfz): ;4.3;!” s

? See Williams and Bruce, zrd ed., p. 336.

1 Admiralty Court Act, r&61, §22.

¢ See, e.g., The Zepfeyr, (18643 11 L.T.R. 351.

* See, e.g., The Saxonie and The Eclipse, {1862) L
" See Williame and Bruce, 15t ed.,, p.p;o:f...[l ) Lush- gre.

B The Macgregor Laird (1866} L., B, 1 A. & E. z07.

'O R. D Wood : .
(3 Cfi;:f{ 19l ood Comipany v. Phoenix Steef Corporation, 327 F. 2d g21, g23
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form], seems to have been an innovation. It is most Bkely that the
praccipe was an outgrowth of the changes in the procedures for
the coflection of Court fees, and its extensive use may ultimately
have been a direct result of the Swabey affair, for each step in any
proceeding thereafter required for its institution the filing of a
praecipe upon which the proper fee stamp had been affixed; thus
the method of instituting a suit in Admiralty changed from the
‘entry of an action’ in the ‘action book’,! to the filing of a “praecipe
to institute’ the cause, and its entry in the ‘cause book’,® which,
as at of these steps continued to take place in the Registry, may
have been the ‘action book' under a new name. In like manner,
it was necessary to file 2 ‘praecipe for a warrant' in addition to the
affidavit to lead, a ‘praecipe for service’, a ‘praccipe for natice of
sale’, etc.,® in order to enable the subsequent steps to be taken.
Some praccipes also served an informative function as to the
next step in the action; appearance, for example, was accnmphslhed
by filing a “praecipe to enter an appearance’, but if it was demr-ed
to appear under protest, it was necessary to file a praecipe which
stated that desire before filing an act or petition setting forth
the protest in specific termas.* N

It may be of interest to note in passing that, in addttion to _the
ehjection to the Court’s jurisdiction by protest, it was also possible
by that time to object to the plaintiff’s ‘right to sue'® even where
the Court’s jurisdiction was not in question 8 this seems, however,
to have been a ‘judicial innovation’ of Dr Lushington’s, much as
he established the right of intervention for bottomry bondholders
whao wished to assert claims in priority.”

In addition to filing the required praecipes, it was necessary as
well to precede the filing of any documents in the Registry by
payment of a fee, for which a ‘minute of filing' giving the nature
of the docement and the date of filing would be eatered by 2
Registry Clerk in the ‘minute book’? It seems thatt this was the
era of proliferation of paperwork in Admiralty practice, as witness
the number of forms required upon a reference to the Registrar

1 See supra, p.o12. * See Williams and Pruce, 15t ed., p. 187

5 L pp. 187, 190, 204

4 Bee 4., p. 202, b Copte, 1st ed., p- 33
9 See The Fohe ana Mary, {1850} Swab. 471,

? The Alne, (18300 1 W, Rob, r11.

8, ep, FLRCP. [1 July rofs], Adm, Rule E. (3] (bh
? See Williams and Broce, 18t ed., p. 106,
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and Merchants.! The partial insufficiency of these procedural
safeguards and improvements is alsc demonstrated in that, at
the conclision of Lushington's service as Judge, it was still
necessary for the successful plaintiff in a comtesfed action én rem
throughout which the res had remained under arrest to take the
same steps to procure a judicial sale of the res—even after a
decree in his favour—as he would have been forced to take in a
default proceeding.®

If the evolution of more complex procedure and a far breader
Admiralty jurisdiction were principal features of the Court's
development during Lushington's judgeship, one cannat overlook
an equaily impertant feature—the complex judicial character of
the Judge himself. And Dr Stephen Lushington ranks, beyond
doubt, as the most enigmatic Admiralty Judge of all those within
the scope of this work's consideration.

Despite Lushington's epen criticism of Lord Stowell’s relue-
tance to entertain the Admiralty claims of foreign parties® for
fear of prohibition,® he was himself frequently troubled over the
status of foreign suitors and defendants in the Admiralty Court.
It must be admitted that in wage suits, where Stowell’s hesitancy
had been greatest, Lushington appeared to have few doubts as
to the Court’s jurisdiction; not only did he permit American
masters—who did not then enjoy a maritime lien for wages in
the United States’™—to bring actions #z rem for wage recovery
under British faw,® but he made orders for the payment of foreign
mariners' wages out of balances of proceeds in the Registry upon
motton, without any action for such recovery having been insti-
tuted at all.” Though he had first sanctioned this procedure only
to satisfy the claims of materialmen (under §6 of the 1340 Court

- Act) for the supply of necessaries to foreign ships? he later

extended the advantage to foreign seamen and nrasters, and in
one case where a shrewd Yankee skipper—one Heary Clay
Dearborn—thus recovered his own wages and disbursements
from the proceeds of a bottomey sale,® ‘the Judge decreed a further

1 See Williaras and Bruce, 15t ed., p. 275.

? See, e.p., The Conrtney, {1810) Edw. Adm. 270,
$Td., at 2417 see The Milford, {1838} Swab. 36z, 366,
® See Price, L& L., p. 127, see sipra, p. 24
¥ Bee, g, The Milford, (v858) Swab. 162,

? Bee Coote, 2nd ed., p. 144.

¥ The Henry Reed, (1858) 32 LT .R. 166,

I, . 22g.

¥ See Conte, 15t ed,, p. of.,

T
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sum to be paid to him on behaif of a searnan ander age, for W?U}Sf
wages the master swore he was personally hahl: by the law of the
[8]tate of Maine, to which the ship _beim}ged. )
On the question of the Cowrt’s discretion to rn:fusn‘: to E:}TI'CES}EI
its jarisdiction over foreign suitors [ fomm noR conceniensy, C;Jugl
the 1850 Rules required notice to be given to the London _ ns:u
of the flag state of any foreign vessel against firhom a 31_11thl E’.’E?S
brought in Admiralty for the recovery »:::f wages, and t_h-nug the
Admiratty Law of other nations has historically CCI-TES%dEIEd the
consent of the Consul as virtually an absolute condition to the
entertainment of such a suit,? Dr Lushington held thgt the empha-
sis should be upon the Court's power to hear the suit rather than
the Consul's consent to the exercise of that power, and that th’e
protest of the Consul was not necessarily a bas to Fhe Court’s
entertainment of the claim.® His tendency, in the mam, seems to
have been toward opening the doors of the Court to seamen
£5. ‘
Sm‘:[f?here the suitors were foreign shipowners, Lushington found
jurisdictional decisions more difficult to reaczk. Holding the
Crutt unable to entertain 2 claim in one case, %14: I:ter found
jurisdietion in a case with a very similar fact situatéon; he wopid
not entertain suit by a foreign shipowner for restraint pending
security,” but he did exercise the Court’s jur1sd1cti2n over tl'liE
pnssess:ory claim of a foreign government I(U_,S.ffL], thl::uughl 111
both cases the Court clearly had the res w1lt}un its geagraph-ma
jurisdiction; and in a suit between foreign sh1powpers he required
bail from the defeadant in the principal action t vem, but held
that the Court had no power to require bail from the plaintiffs as
defendants of a cross-action in personam, though the causesﬂ of
action and equities of the parties were in both cases the same.
Causes of action arising in foreign waters also proved tr{)ull:riﬁ-
some for Dr Lushington; he entertained one canse of cnlhs%on
in an Indian river by reasoning that the jurisdiction of the High

1 Cnate, 15t £d., B G0 ? 1¥50 Rules, 1. 1o,

' Parsoms, g, 259, ha 2; of, Hay v, Brig Bloomer, 11 Fed, Cas. 853 [™o. b255}

{0 Mass. 18500,

i The Golubchich, (1540] 1 W. Rob. 143, 147; sce also The Wima, (1867 LR,

2 PO 48, 47; and 8 HDULE 30 et seg.
§ The Ida, (1860} Lush. f.
? The Graf A, Bernstorff, (1854 2 Sp. 30
E The Heatrice, {1866) 16 L.F. Adm, 9, 10.
b The Carlyle, (1838) 30 LT, 278,

b The Courder, {1862} Lush, 541.

THE COURT RESURGENT 6q

Court of Admiralty ‘has always’ been co-extensive with that of
any Vice-Admiralty Court which might have taken the suif! (a
patently incorrect statement?), yet, in the same year, he declared
that the Admiralty Conrt would categorically refuse to exercise
jurisdiction over cases of collision of foretgn vessels in foreign
rivers, on the somewhat unclear rationale that the prohibition
by the statutes of Richard II of the exercise of Admiralty juris-
diction in English rivers was somehow applicable to foreign
rivers as well;® these positions were ultimately reconciled under
%7 of the 1861 Court Act, interpreted by Dr Lushington to permit
cognizance of eollisions upon foreign waters whether involving
British? ar foreipn’ vessels.
it may indeed have been the volume of legislation affecting the

Admiralty Court during his judgeship which caused Lushington
to adopt a view of its status that differed markedly from that of
his predecessors. The earlier view, as stated by Lord Stowell® and
Sir John Nicholl,” was that foreign parties could not enjoy the
defences of municipal law because the Court of Admiralty in
instance was a Court of International Law rather than a Court of
Municipal Law; Dr Lushington’s position was diametrically

opposite, for in upholding the defence of a foreign shipowner—

based upon municipal law —he remarked that: ‘the Instance

Court of Admiralty is a municipal court, and it is bouad to ohey

the statutes of the realm in all matters.'s

Statutory interpretation frequently posed problems for Lushing-

ton; more difficult, no doubt, because the nature of most of the

statutes atlecting the Court was creative rather than amendatory.

In some cases he evidently felt that a statutory provision was

merely designed to emancipate a previously legitimate pieee of
the Admiralty jurisdiction from repression by prohibition,® but.
in athers, where the applicable provision was one which clearly
offered a totally novel extension of the jurisdiction, he often had a
tendency to waver; this may be illustrated by two interpretations
of §7 of the 1861 Court Act, one holding that ‘damage done by

- any ship’ included that done by a tug in negligently bringing her

! The Peerless, (1860} Lush. 30, 401 af ', 17 Moo, P.C. 484.

* Bee infra, p. 71. ® The Ida, (1862 Luash. 6.

4 The Ddazea, {1862} Lush. 53q. * The Courier, (1862) Lush, z41.
* Mys, p.137. T The Giralams, (1834) 3 Hag. Adrm. 16g, 134,
8 The Fohanwes, {1860) Lush, 13z, 188,

? See, op., The Trensides, (r862) Lush. 458, 468,
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tow into collision with another vessel,! and the other, shortly
thereafter, holding that the section did not cover the dz;:mge
dome by a tug in negligently bringing her tow agrﬂunid, ;is
reasoning there being that this was a breach of contract szctmp:.s‘ ;
only at common law—hecause ‘damage’ meant only coihsllzn
{an historically unsound interpretation? which was later specific-
rruled?).
aﬂ!{nng:irness ig ought to be noted that interp re}ation of t_he 1361,
Court Act is acknowledged to have "given consrderal?lcldﬁlﬁc.ulty
to later lawyers, and that because of this, many Jurlsl,dletmnal
questions still remained unsettled at the end c-f‘ the m_neteanth
century.® For some later deubts, however, Lushmgtu,n is almost
surely directly to blame; his decisional ‘al*:nout:-face from the
position that an action #» rem could not be instituted upless‘ an
action i personam upon the same cause was also possible,® to
the position that an action # rem could be.brﬂugbt wh_mrc_ an
action in personam was clearly impossible,” set in motion a ]Iuchmlal
seezaw whick has perhaps not yet come to res];.a Agam_, his shift
from the award of costs which, together :w:th t_he _ludg-mer_lt,
exceeded the bail in an action #z rew® to a diametrically opposite
position'® and then, upen an interpretatin:?n of §Ig of 1:1L:hf: 1861
Admiralty Court Act, returning to his previous holding, has_had
interesting repercussions.'®* And in one decision, hrf neatly avo;Eied
the problem of apportioning casts by ccr_ldemnmg a co-suitor
with the Crown in the entire cost of the suit, rather than wnting
off the Crown’s half of the costs to the fee fund.® ‘
In general, the pattern of Lushington’s c'!emsmns—barn{&g
occasional anomalies—tended toward an expansion. of the Admir-
alty jurisdiction; and in this he was ciear}}r influenced to a con-
giderable extent by American decisions which had the same effect.
He often quoted Mr Justice Story at length,* and would compare

1 The Nightuwatch, [1862) Lus]‘;. 15:1.2h

2 Robert Poar, {1863) Br. ush, gg.

8 :Sr:l: The Ruckers, (1%01) 4 . Hob, 73, also A. Browne, vol. 2, p. 397, 9a.
3 The Zeta, (1301} AC. 4633 $83.

b See Marsden, ‘Six Centuries’, p. 176,

& The Druid, {1842 1 W, Rob, 3g1. )

* The Ruby Dueen, {1861} Lush, 266, * See infra, pp. 1489,

8 ok Durer, (1840} 1 W, Rob, 154, )

L ;‘E-L’eﬂma {18'{.1.6} 10 Jur. oz, 1 The Temiscounta, (1855) = Sp. 208,
1% See snfra, ppr. 174-5. 1 The Leda, (1862} Br, & Lush. g,
Y See, e.g., The Mageflan Pirates, (1853) 1 Sp. 81, go-1.
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or contrast Story’s views with those of Stowell, Tenterden, and
other English jurists.! Dr Lushington was fascinated by the evolu-
tionary contrasts between his Court and those on the opposite
side of the Atlantic, and in the course of one decision, he put
forth this theory:

In the American Courts, probably, a wider jurisdiction is conceded
[cit.]. And the Admiralty Coucrts in our North American Provinces
exercise a fuller jurisdiction than the High Court of Admiraity of England.
The reason seems to be that, after the Revolution of 1940 broke out,
there waa a great jealousy against the Ecclesiastical Courts, and this was
txtended to the Court of Admiralty, and so in Lord Holt's time its
jurisdiction was curtailed; whereas in our North American colonies,
there were no Ecclesiastical Courts to excite any such jealousy, 2nd the
jurisdiction of the Admiralty remained on its ancient fnoting.?

He must have been fascinated by the peculiar statutory grant of
a jury trial upoen request in Admiralty causes arising upon the
Great Lakes® {wondering, perhaps, what the influence of the 1840
Court Act, §11, might have been), and the great legal battle fought
to the Supreme Court over that provision and the extension of
Admiralty jurisdietion to the Lakes at all, culminating in the
rejection of the ancient [imitation of jurisdiction to tidal water,
Nor were such judicial extensions of jurisdiction as that encom-
passing wrongful conversion of a whale upon the high seas likedy
to have escaped his notice,’ and it is perhaps little wonder that his
decision establishing the discretion of the Court to apply the
doctrine of forum nom conveniens® bears a notable resemblance to
a decision on the same point made a few years earlier by Judge
Ware.” No Admiraley Judge befare or since his time has had a
better knowledge of the comparative features of the Admiralty
Laws of the English-speaking world, and nene put such know:
ledge to better use than Lushington.

In his view of the equitable nature of Admiralty, Lushington
was consistently firmly assertive. In ordering the marshalling of

! Bee, e.g., The Constancia, {1846} 2 W, Rob. 437, 490-1.

* The Roval Areh, (1857} Swabh. 269, 277,

® Act of Febstuary 26, 1843, c. 20; see Conkling, pp. 3-8,
! See The Genesse Chisf v. Fitchugh, 1z How. (53 U5 443 (1851); see also

. Persons, pp. 163,

' Taber v. Fenry, 23 Fed. Cas. bog (No, 13720} {D. Mass. 18:6).
¥ The Golubchick, (1840) 1 W, Rob. 143.
' The Bee, 3 Ped. Cas. 41 {No. 1219) [D. Me, 1836).
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assets for the payment of Admiralty claims, a pn}ctice which he
made common in the Admirafty Court,! Dr Lushington declared
that the Court ‘sits 2s a Court of Equity’;2 and later: ‘if a Court c!f
Equity would relicve, and a Court of Law couicl not, ... it
would be my duty to afford . . . relief. . . Th1e }1:|r1s_.dl:ct10n “:hl{:h
I exercise is an equitable as well as a legal }?rfschctmn . ._" Of
course Admiralty jurisdiction has always exhibited an eqnfltabic
character, particularly in rewarding salvage,* but Dr Lﬁshl{lgton
was the first Admiralty Judge consistently to c]aun an eqmtallble
jurisdiction per se, though he had some dnuh‘ts that it was sufficient
to permit him formally to try equitable_mles;ﬁ but he had no
hesitancy in applying the equitable doctrine of laches to bar thf
enforcement of stale maritime liens, and his views asto Fhe Court’s
equitable powers have served the Court well since it formally
obtained the jurisdiction of Equity.? _
Lushington, a complex personality, seems to have been at his
best in coping with cases of great ou-mplexu}r——\_arhether on the
facts,® as in cases of possessory suits to determine the ffltie_ to
ships sold by the master abroad,” or on the lalw, as i_n conszde_nng
the special status of passengers as salvors, involving a criehc:ate
balance of law and facts in determining whether the service was
sufficiently extraordinary to merit reward.™ Moreover, in reaching
his decisions as Admiralty Judge, Dr Lushington shﬂv:red a
vigorous determination to preserve the independence of Ad:n_uralt}*,
to the extent that he declared himself not bound by decisions at
common law of the House of Lords,!* and that, though he might
attach great weight to such decisions, and felt bound to respect
decisions of the Privy Council, and of the Cour.ts of common
law on the construction of statutes,’® yet ‘a verdict -::btau?e-d in
the same cause at Common Law, ought not to be cited’ in the
1 Zee Coote, 2nd ed., p. 143,
2 The Trident, (38300 1 W. Reb. 29, 35.
3 The Harriet, (18411 1 W, Rob. 182, 1o2.
+ See Abbott, p. 9G0.
5 The Victorio, {1558) Swab, 408, 410; of. supra, pp. 11, 43
5 See, g.g., The Europa, (1801) Br. & Laush. Bg, g1, 7.
7 See, e, The Tubantia, [1924] P. 78,
* See, e, The Margaret Mﬁcﬁ;ﬂlzsg} Swab, 38z.
;g:’, et:fg-.’pj;'h!:;g;:i‘?,{;ls:ﬁ?} Lush. 5323; of. Mewman v, Walters, {tBog) 3
Bos. & Pul, 61z,
Li The Acteeon, (38530 1 Sp. 176, 177,
12 See Coote, 15t ed., p. 18,
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Admiralty Court, and any article in the pleadings which recited
a prior action at common law was accordingly stricken,

The final impression of Lushington as a Judge is 2n extremely
mixed one; judicial inconsistency—a seriovs fault to bring to
any bench—was surely his greatest and most obvious short-
coming, and vet in some kines of decision traceable throughout
his judgeship he clung tenaciously to the same principles:? he
scemed sometimes to Jet an opportunity to extend the Court's
Jurisdiction slip from his grasp, and yet under his aegis it acquired
jurisdiction never before possessed; and he made some totally
unzccountable statements concerning the evolution of the Law
and Court of Admiralty,® yet he was in general better versed in
this smull branch of history than any other holders of his office
have been.

If in these ways Lushington was a man of contradictions, in
others no deubts could gather. From the time of acting as advocate
for the mistreated crewman of the Lotother Castle,* he was benevo-
lent to the plight of the mariner. He was 2 lover of unpopular
causes, and he made his foremost cause the strengthening and
advancement of the Admiralty Court; he strove consistently for
the modernization of the Admiralty Law, and his success in this
was acknowledged.® And he had no fear of the common lawyers,
at a time when they could have done much to upset the Court’s
progress had they so desired.

It is well to remember that a magnified view inevitably shows
blemishes otherwise unnoticed. Dr Lushington was Judge of the
High Court of Admiralty for one year less than the term of Lord
Stowell, and yet in those twenty-nine years the Court grew more
prodigiously than in any comparable period in its history; more
importantly, the greatly increased volume of instance causeg
~ adjudicated during those years dealt heavily with both statutes
granting new jurisdiction and exercises of that new jurisdiction
to an extent which has never been equalled--and the overall
result has been a body of decision which may still be relied wpon
to guide the Court’s continuing development.®

1 The Clarence, {1854) 1 Bp. 205, 2049,

! Bee, eg, mipra, pp. 68—9; infra, p. o4,

1 Bee {1825} 1 Hag. Adm. 584; nepra, p. 45.

¥ See, e.4., Roberts, 1. 6.

* In the LLS. as well; see, &.g., The Nyland, 164 F. Supp. 741, 743 (D, Md.
19538}

# See frfra, p. 173,
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As to his ranking amongst Admiralty Judges, Dr Stephen
Lushington can be considered second only to Lord Btowell—and
in addition it must be granted that Lushington was Judge through-
out the most difficult and challenging period in the history of the
instance jurisdiction.

But that liberal quality which was Lushington’s fmrte helped—
quite unintentionally—to bring about the destruction of t_he
civilians as an English institution, for it was during his judgeship,
and partially as a result of his recommendations for Court reform,
that the College of Advocates was dissolved.

CHAPTER 3
THE FALL OF DOCTORS' COMMONS

Docrors’ COMMONS is situate in Great Knight-Rider-street,
to the south of 5t Paul’s Cathedral. It is the college of civilians, where
the civil law is stndied and practised, and derives its name from the
civilians commening together as in other colleges. Here are kept the
courts which have cognizance of injuries of an ecelestesizcal, military, and
maritime nature.!

So commences a description of that bastion of the civil law in
England, given at the dawn of the nineteenth century by the
most elegant of London's pictorial surveys. But in madern London
the few yards of Knightrider Street which run along behind the
College of Arms bear no traces whatever of the College of Civilians,
and the name of Doctors’ Commons has itself lain ghostly for
more than z century.

What this august body was, how it came to be, and, more
significantly, how it came to be dissolved, is intricately bound up
with and essential to an understanding of the subsequent evolution
of the Law and Court of Admiralty, for it literally soes the Admir-
alty Court for hundreds of years. Moreover, ‘the part played by
the doctors in. .. the development of maritime law. .. seems a
topic of wider interest than anything they did as Cancnists .. "

As it is 2 natural concomitant of the existence of any profession
that its practifioners associate themselves in some formal way,
it is not surprising that those advocates in the courts of the civil
law should have formed an association scrnewhat akin to the Inrdfs
of Court formed by their barrister counterparts at common law.
The official title of this organization, the ‘College of Doctors of
Law, exercent in the Ecclesiastical and Admiralty Courts’, was
not acquired until its Royal Charter in 1768,% but the ‘College of
Civilians’, “College of Adwvocates’, or, more popularly, *Dectors”
Commons’ (taken from the physical premises of the College) had
already been in existence for centuries. As for the practice of

b Agkerrann, val, 1, p. 234.

2 Benior, intro., p. ¥; but see Moore, p. 128; Nys, pp. 105-7.
* Bee Parl. Paper [1359F (10} xxii {H.C. 20 Jamueary), p. 2.
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Admiralty, the Doctors were organized by 1430,! and records of
the College itself run from its formal foundation in 1511 by Dr
Richard Bodewell, then Dean of the Arches.?

The civilians were the descendants of the mediaeval canon
lawyers, and retained that heritage by continuing thelr monepoly
over Ecclesiastical as well as Admiralty practice;? it is said to have
been the suppression of the canomists by Henry VIIl—who
abolished the Faculties of Canon Law at Cambridge and at
Oxford—which turned them principally to the practice of the
civil law* and in this they must have established themseives
without delay, for the Masters in Chancery during the Tudor
era were evidently civilians.® Doctors’ Commons seems to have
been an ‘offspring’ of Trinity Hall, Cambridge, itself founded
in 1350 as a college for study of the civil and canon laws,® and
despite other schemes—such as that of Protector Somerset to
found ‘Edward's College’ in the University of Cambridge for
the sole study of the civil law’—Trinsty Hall continued to act as
‘parent’to Doctors’ Commonsuntilthelatter receiveditsown charter,

T'o becorne 2 Fellow of the College of Advocates, orne must have
earned a doctorate in civil law at either Oxford or Cambridge.
This was a strict reguirement; holders of doctorates from other
universities were not eligible, nor would a ‘Lambeth Degree’
{by archiepiscopal mandamus] or doctorate fonoris causa in one of
the two ancient universities suffice. Moreover, despite {or perhaps,
because of) the ecclesiastical functions of the College and its
concern with canon law, no person in holy orders was admissible
—even if, as in the case of the unfortunate Dr Highmore, he
tad abandoned his clerical calling and taken a doctorate with the
express intention of practising in Diocters’ Commons.®

The candidate must then have been admitted as an advocate
of the Arches, and clected by a majority of the Fellows of the
College: admission as an advocate of the Arches was upon the
completely discretionary fiat of the Archbishop of Canterbury
directed to the Dean of the Arches, and this admission had to

1 Senior, p. 33.
tid. pp. 35 72-  See Roscoe, H.C.A., p. 3.
1 Seniar, p. 05. ¥ Id., pp. To-T.
5 Id., pp. 756,
Reeve, pp. 32-1.
¥ Semior, pp. bo—yo. & Id., pp. 77-8.

® The King v. The Arehbishop of Canterbury, (18o7) f Eastz13 [K.B.].
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have been preceded by one year’s Court attendance,! known as
the "Year of §i}ence’, during which he was not allowed to plead.?

At Cambridge, where the doctorates of civil and canon law
were conferred together in the LL.D., the course of study leading
to the degree consumed 2 minimum of ten years for those not
previously MLA. (otherwise eight years), and required both the
attending and giving of lectures.? In addition to fulfilling these
formal academic requirements, which were similar for the D.C.L.
at Osford, proceedings in the Courts of the two ancient Universi-
ties were also entrusted to the civilians.®

Because of the stringent course of qualification, the number of
:advucatts was always small—and for this reason, perhaps, farmal
INCOTporation. was delayed; but the body was large enough to
require premises of its own, ‘Wolsey is said to have planned the
building of a fitting college in London for the doctors’, most of
wl}om were then lodged in Paternoster Row, by 5t Paul's.> But
th]_s s_cheme fell through, and so it was that in 1567 the Master of
Trinity Hall, Dr Henry Hervey, obtained from the Dean and
Chapter of St Paul's a lease (in the name of the Master and
Fellows of Trinity Hall, Cambridge) in trust for the College of
Advocates upon “an ancient tenement, called Montjoy House' for
the use of the civilians, and there the Admiralty Court soon began
to sit,® having moved from the disused Church of St Masgaret
in Southwark.”
) InﬂIﬁﬁg, the doctors fled the great plague, first sitting briefly
in Winchester, and thence to Oxford, where the Court sat in the
Hall of Jesus College® (of which the Admiralty Judge, Sir Leoline
Iffnkms, was the Principal). And then, with the civilians safe, the
Fu'r:: of Londen in 1666 destroyed Montioy House! Evidently
while the new Doctors’ Cornmons was being constructed upﬂx;
the same site, the Admiralty Court sat at Exeter House in the
Strand, returning in 1671 to the home of the doctors,1°

Unfortunately, the Fire did nothing to resolve differences over
{6?¢Etiﬁ§1dé?vffi;liif&?:;4‘ p. 230, vol, 12, p. 47; also Parl. Paper [1833]
* Nys, p. 118,

? Bee Holdsworth, H. B L., vol. 4, pp. 220—30 and n. 7.
1 Seniar, p. 1.
¥ Bee Parl. Paper [1855] {10} xxii {H.C. 20 Janua

. .C. Ly R
* Benior, p. 27; akso Roscoe, Studies, p. g, hee s Fid, p 100
? Parl. Paper [:859] (1g) xxii, p. 5. " -
¥ See Boscoe, Studies, p. 9.

S 14, po 73,00 {2),
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the lease, concerning which four great battles were fought with
the Dean and Chapter; in the first three the doctors emerged
victorious (though in the last of these only by a decree of the
House of Lords}, still paying in 1728 the same renewal fine negoti-
ated by Dr Hervey—£20. The fourth battle, however, was won by
the Dean and Chapter, and the existence of Doctors® Commons
was quite precarious for a time, until the doctors decided to
bargain with the Dean and Chapter without trustees, whereupon
Trinity Hall lost its parental association with the doctors, and
they, ‘at a very considerable expense’, obtained a Royal Charter
in 1768. Whether this step was of much help may be doubted,
for the best terms which the Doctors were able to secure amounted
to a forty-year fease at a fine of [4,200 plus [105 per anmum to
the Dean and Chapter—which they could just meet by mortgag-
ing the lease on hard terms. Only the success of a petition to the
Crown averted financial disaster, and a Royal Bounty of {3,000
was granted from the droits of Admiralty in 1782, which enabled
the purchase of the freehold.!

The number of Fellows of Doctors’ Commons rose from seven-
teen at its incorporation to twenty-six by 18 582 —still an incredibly
small body to have had an absolute monopoly upon all the legal
practice within its sphere. The monopoly was also physical, for
in agdition to the Admiralty Court, the Common [dining] Hall
of Doctors’ Commons was the sitting-place of the Court of Arches,
the Court of Peculiars, the Prerogative Court of Canterbury, the
Consistory Court of Londen, the Dean and Chapter of St Paul's
Court, the Court of Rochester, the Court of Surrey,? the Arch-
deacons’ Court, and the High Court of Delegates 4 and it seerns
probable that, prior to the nineteenth century, it was occasionally
host to other civil law courts such as the High Court of Chivalry
[Court of Constable and Marshal].® Interestingly, maritime
criminal proceedings were tried at Admiralty Sessions in the
Old Bailey before two common law judges, with the Admiralty
Judge presiding.®

Even granting the existence of a monopoly so comprehensive

1 See Parl, Paper [1B5g] {zg) xxii (HLC, 20 Januery), pp. 5-6; also Nys, p. 117
2 Sps Parl, Paper {1850] {xg) xxii, pp. 2, 7.

3 Sop Parl. Paper [1833] (670} vii (H.C. 15 August), pp. G-27-

1 Bee Ackennanrn, p. 228.

& Id., p. 224 (note reference to mifilary causes),

® Sge Parl. Paper [1833] (670) wii, p. 35.
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that Bir John Nicholl—as Judge of the Admiralty, Dean of the
Arches, Dean of Peculiars, and Judge of the Prerogative Court of
Flanterbu:f,r——heard virtually aff Admiralty and probate matters
in Engiap&, and both original and appellate ecclesiastical causes
as well,! it must be admitted that the Iegal knowledge of the doctors
was vast and unique, and acquired with a special view to the
needs of the courts in which they practised. The instance side of
the Admiralty Court was ‘governed by the civil law, the faws of
Oleron, and the customs of the Admiralty, modified by statute
law';® and in addition to such technical legal knowledge, a gras
of the practicalitics of the field was necessary, for ‘the intermgataf‘
e shquld possess some smatl knowledge of seamanship, other-
wise his questions may excite ridicule”™--a point of pa}ticular
importance ‘Iwith the advent of oral testimony—and he had 1o
beware of witnesses who were brought up in the coal or coasting
trade, particularly if in square-rigged ships, for their nautical
acumen was alleged to be formidable.

Nc:t _only was the dectors’ knowledge of the law put to use in
the civil law courts, but in those of coromon Iaw as well, for Lord
Mansfield established the practice of bringing the ci\r;lians into
the King’s Bench to give argument in causes involving maritime
qucstlmns,'" and 2 development of this customn can be seen in Dr
Lushingten’s judgeship, where, in a case of murder on the high
seas, Drs Dodson and Phillimore for the Crown, and Dr Addams
for the defence, gave argument before thirteen Judges of the
Court forl Crown Cases Reserved in the Hall of Serjeants’ Inn.®

In at?dltion to their practice in Doctors’ Commons and thle
EEE-tdEm_lc work which many of the doctors retained, one of their
chief occupations lay in their capacity as legal advisers to the
Crown upon ary questions of international law, and they wera
frequently appointed as official representatives of the realm in
matters of legal diplomacy.” ’

The f1lmctinn of the doctors as surrogates, sitting temporarily
for the judges of the courts of civil law, was fairly commenty

* See Parl, Paper {1831] (fvopvit (H.C, 1
15 Angust), pp. .
:..S";EEB‘;crwnﬁ} wol. z, p. 20, ¥ Vgupl?ie:;hzgyun p.3
P 5 See Seni .
Nt . or, p. 107,
. }]ec,ﬂ erva (The Felicidade}, (1845} 2 Car. & K. 54; The Times, 17 Nov. &

T Bee Ny, ch., V11, pp. 12338, 'Les Avis et les Consultations'; gleoy B.DLL

241, ‘Legal Advisers of the Crowm".
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exercised until the mid-nineteenth century. And the custom
rust have arisen long before, for it is said that after Dr Lewes
became Admiralty Judge in 1558 he continued to practise as an
advocate (presumably in the other courts) for five or six years n
order to make a living, and that he complained of his surrogates’
withdrawal from the Court, which forced him to attend to all
of his judicial duties.! Evidently all of the Fellows of Doctors®
Commons were surrogates, or eligible to act as such, for the Judge
of the Admiralty,® and occasionally a surrogate sitting for the
Judge rendered a decision of importance, as in the case nf_ Lord
Warden of the Cingue Poris v. the King tn his office of Admiraity®
{this last being the proper form of address to the office Gf. Lord
High Admiral while in Commissiont), where Dr Joseph P]}il!!mnre,
sitting for Sir Christopher Robinson, established the principle of
awarding a salvage recovery to the captors of royal fish. _B}r the
1840 Court Act, only the Dean of the Arches was permitted to
sit as surrogate for the Admiratty Judge, and then only.ir.l certain
cases;® perhaps because of the uselessness of this provision after
1858, when Dr Lushington became Dean of Arches as wiail as
Admiralty Judge, the 1861 Court Act allowed the ﬁ.ﬂIHl!’E!lth
Registrar to sit 28 surrogate,® and from that time until the abn?iltm-n
of surrogates by the Judicature Acts the Registrar (and, in his
place, the Deputy Registrar’) was the only surrogate. The Iast
instance of the exercise of the Admiralty jurisdiction by a surro-
gate seerns to have been in 1874, when the Registrar in that capacity
pronounced a decree upon default in an action in rem.?

THE FALL OF DOCTORS’ COMMONS

The attorneys and solicitors had their civilian counterparts as
well; this other class of practitioners in Doctors” Commons was

also of ancient origin, the title proctor being said to derive from
the Roman procurator® This body, though not subject to the
rigorous process of selection which limited the number of :a::i:nl'll-
cates, was likewise a small one; there were only nineteen practiaing

Proctors-in-Admiralty in 1833,® and the number had perhaps .

doubled by 1855.1!

! Benior, p. 79- % See fd., p. 78.
* (1331],1 Heg. Adm. 438, 1 &, Browne, vol. 2, p. 27
* Ademiralty Court Ack, 1840, 41, ! Admiralty Court Act, 1861, §25

* Thompson, p. 12. :
§ The Fiadimir, [unrep.]; see Thompson, p. 32. 7 Patsons, p. 358.
w See Parl. Paper [1833] (670) vil (HL.C. 15 August], p. 62.

1l Qes Papers or 1855 Rules, p. 16,
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Not a great deal can be said concerning the life led by the
proctors, save that they formed firms and had their offices in
Docters’ Commeons {though not members thereof), that they had
a monopoly over their sphere of activity in the civil law, which
corresponded to that of the advocates retained by them, and that,
as will be seen, they were most conscious of any threat to their
purses. The duties of the Proctor-in-Ademiralty to the Court were
the subject of comment by Lord Stowell, who evidently felt that
not enough was done to secure settlement out of Court in appro-
priate cases—indeed, he accused one proctor of maintenance, and
condemned him personally in the costs of the suit! A similar
action was taken by D Lushington on one cccasion when in a
suit commenced on behalf of the master, owners, and crew of 2
vessel, judgment having gone for the defendant, the plaintiffs’
proctor confessed that he did not know who his clients were.?
This situation may have arisen because the procedure whereby 2
proctor was required to exhibit a proxy by way of power of attorney
to conduct the suit in order to institute it—though once a firm rule
—-had by Lushingten’s day become routinely ignored.?

Architecturally, Doctors' Commons was evidently quite
splendid. The ‘Great Quadrangle’ {of which there is a drawing in
the London Museum) was entered through an archway from
Knightrider Strect, and opposite was another archway leading
into a second quadrangle and a garden. The buildings included
the dwellings and chambers of the advocates and the offices of
the proctors (which prior to r770 were sublet by Trinity Hall),
the Common Hall, and an informal dining room, over which was
a ‘spacious and well-stocked” library? (the catalogue of 1818 was
236 pages long5). The Admiralty Registry's address was ‘Number
3 Paul’s Bakehouse Court, Doctors’ Commens’, but it actuafly
accupied numbers two and three, in the latter of which the Marghal
also had his office. After 1770 the individual advocates became
sublessors—it will be reczlled that in 1853 the landlord of the
Registry premises was Dr Addams.*

The Common Hall seems to have been used only infrequently
for dining, and it is certainly better known as a courtroom. ‘The
hearing of ecclesiastical causes must have been bath colourful

Y The Fraderick, (1823} T Hag. Adm. 2171, 210-24, 225,

? The Whilelncine, {18423 1 W. Rob. 335.  * See Parsong, p. 358,
4 Senior, p. 101, * My, p. 119 2t feg.

® See McGuifie, Notes on Letter Books, pp. 1415, 24.
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and picturesque(ses the plate, p.xoix), with the doctors resplendent
in their scarlet robes, academic hoods and round black velvet
doctors’ bonnets, and the proctors in gowns of dark blue with the
hoods of their degrees worn by those who were graduates of the
Universities, and hoods lined with lamb’s skin by those who
were not; proceedings in Admiralty were slightly more sombre
because the doctors wore their black academic gowns, but the
gilt anchor remained fixed above the bench at all times, with the
Judge and advocates seated upon a raised dais above the proctors,
Who were seated almost at floor level around a green-topped table,
at one end of which was the bar of the Court.!

Charles Dickens, himself a freelance reporter in Doctors’
Commons for about five years from 1828, later satirized the civil-
ians in Daosd Copperfield; Dickens had been office boy to the
firm of Ellis & Blackmore, so his David became articled to the
fictitious proctors’ firm of Spenlow & Jorkins. He described®
Doctors’ Commons as ‘a lazy old nook. . .that has an ancient
monopaoly in . .. disputes among ships and boats’, the typical
proctor as ‘a sort of monkish attorney—. .. 2 functicnary whose
existence, in the natural course of things, woutld have terminated
about twe hundred years ago’, and the doctors, whose ‘red gowns
and grey wigs' he found noteworthy, were less curious to him
than a certain Judge (possibly Sir Christopher Robinson}), ‘“whom,
i T had seen him in an aviary, I should certainly have taken for
an owl." The system of surrogates, complicated by a common
courtroom for all of the various types of causes, evoked this vision:

. . . and you shall find the judge in the nautical case, the advocate in the
clergyman’s case, or contrariwise, They are like actors; now a man's a
judge, and now he is not a judge. .. but it's afways a very pleasant,
profitable Little affair of private theatricals, presented to an uncommonty
select audience.®

As to the whole of Doctors’ Commons, Dickens concluded:

Altogether, I have never, on any occasion, made one &t such a cosey,
dosey, old-fashioned, time-fergotten, sleepy-headed little family party
in all my life; and T felt it would be quite 2 soothing opiate to belong to
it in any character—except perhaps as 2 suifort

! Bee Senior, p. 77; also Roscoe, Studies, pp. 6-7.

? See Holdsworth, Ddickens, pp. 36-3-

! From David Copperfield, ch. 231 Holdsworth, Dickens, p. 31,

4 Jbid.; id., p. 13-
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Judging by what evidence is available in the present, Dickens’
satirical view is probably not far off the true mark of the cutward
appearance of Doctors’ Commons in his day; but while allowing
the accuracy of these external observations, ‘let us not forget it
was a talented little family . . . ; that some of its members . , . have
left a permanent mark upon all those various branches of the
law which once inade up the sphere of the civiliang’ practice.

_ The tranquil atmosphere of Doctors’ Commons was shattered
in 1_853 by the revelation of the Swabey affair, and it never was
regained. In large part, this was due to the activities of the new
&dm;.ralty Registrar, H. C. Rothery, whose zeal for reform of the
Admiralty Court often generated friction with the practitioners,
Pa:}i}', this was a direct outgrowth of the Swabey matter itself,
which soon resulted in the substitutton of stamps for cash receipts
by the Court Act of 1854; it appears that the collection of fees
b?r stamps was first suggested by Rothery, in a letter written by
him to the Treasury Secretary a few months prior to the passage
of the 1854 Act.® This change was rather unwelcome to the proc-
tors l?ecause they had earlier enjoyed the benefit of fee accounts
kept in each name by a full-time fee clerk in the Registry., These
accounts were rendered quarterly, so that the procters might not
have been billed until some months after the conclusion of a
cause {and they were evidently slow to pay the accounts even
once they had received them®). After the abolition of receipts
for fees and the substitution of stamps, the proctors were naturally
obliged to part with cash at each stage of an action which reguired
a praecipe for its initiation—a grievous irritation to many of them,
So thorough, indeed, was Rothery’s fee reform, that the only
fees to be collected without stamps after 1854 were those of the
Seal Keeper (6d. to 1s. for each affixation) and the Court Crieg
{(5s. upon each sentence or decree), who were the sole unsalaried
officers.*

It was not Rothery’s action in securing fees by stamp (which
closely resembled the scheme aiready in use in Chancery®},
however, which provoked the proctors into an attack upen him,
but his proposals for effecting reform of the Court’s procedure.

1 Holdewarth, FLE.L., vol. 12, p. 50.
* See Paperr on 1805 Rufes, p. 32, 15.
*Id., 114, 5. *Id, p. 34, T3
* See id., p. 32, 1s.
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These he first put forth in a privately published pamphlet in
1853 entitled Suggestions for an Improved Mode of Pleading, and
which, in itself, was by no means objectionable to the proctors
though it emphasized particularly the need to modernize the
rules governing oral testimony. It was later asserted that the
adoption of Rothery's suggestions gave to the Admiralty Court a
fongevity not enjoyed by the other principal courts of Dectors’
Commens,! and this may very well have been the case; bt it is
surely true that his successes in 1853 and 1854 put Rothery im a
position of great strength regarding the intreduction of other
procedural reforms, some of which, in retrospect, are much more
difficult to support. The suggestion upon which the ire of the
proctors became focused was that advanced by Rothery in his
1855 rule proposals which called for the printing of each instance
proceeding, including the pleadings and proofs for each party;
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of the proctors, the crux of which was his caleulation that 100
copies of a proceeding could be printed ‘at little more than the
price” of one I_nanuscript copy, and this statement he supported
?JY ﬁgure_s 'n:'hmh he had prepared and circulated in 18541 By
itself, I:E,ns impressive argument could probably have served
Rothery’s purpose, but, perhaps angered to the point of intem-
perance, he then ventured to suggest (1) that the proctors’ clerks
were abused by being forced to do ‘constant routine copying
which ends b}r making them mere machines’, (2) that the pmctors:
charges to clients in appeliate causes were *whally unjustifiable’
(3) that the situations in Chancery and Admiralty were nu;
comparable, and (4), that ‘the great majority* of the complaining
proctors were ‘not amongst the most competent to form a correct

judgment’, because their practice was largely in the Prerogative

and Ecclesiastical Courts, and that many of the most sctive

in May 1855, a considerable number of firms and individual
proctors signed a strong letter of protest addressed to Dr Lushing-
tof.

The proctors viewed Rothery’s proposals ‘with considerable
alarm and anxiety’, and they opened with the charge that ‘these
Rules have been kept from the body of Proctors, whilst some of
the junior members of the profession have been consulted on the
subject’2 While the letter then went on to complain that the
proposed mode of examination of witnesses would, in their
opinion, add to expense and delay, the great majority of the proc-
tors” attenticn was directed to the printing proposal. There can
be no doubt, despite other peripheral arguments, that the fear
of the proctors was for their purses; they took pains to point out
that Proctors-in-Admiralty traditionally advanced money out of
their own pockets to carry on suits {a practice which sometimes
developed to maintenance), and that the new practice of paying .
fees by stamps—which they viewed as ‘excessive’, and ‘a great
practical evil'—had already materially reduced their remunera-
tion, so that the burden of cost of printing the proceedings—'a
hazardous experiment'—would prove ruinous to them, as the
printing of the bills in Chancery had to golicitors practising in
that Court.?

Rothery offered a lengthy and reasoned reply to the complaints

Proctors-in-Admiralty had not signed the letter.? Probably no
answer could have been more calculated to infuriate the opposed
proctors, and to Rothery’s last assertion must be compared two
names in particular amongst those who did sign the ietter, Dr
Ed“:ll’l Edwards and Henry C. Coote, both of whom auth-nred
Eea.;hgg textsthon I;ld.miralty jurisdiction and practice.

rtor to the Registrar's answer, Dr Lushington r i
draft uf the Order-in-Council for the 1855 Rﬁltes, iﬁjmh]:
comparison of it with the letter written by the proctors? it can be
seen that several of Rothery’s proposals were dropped from the
_ eveptual 1855 Rules, and these were, specifically, seven rules
_ Whi?h would have forced the proctors to use the Admiralty
Registry as an agent for the printing of the proceedings, at a
7 ﬁxed fee.® But the provision for compulsory printing of the pro-
ceedings, Rule 10, was secured nonetheless, and the 1855 Rules
thera-zfore embodied the proctors” major objection, which evidently
continued to be voiced, for in the following year Rothery said of
- the 1855 _Rules: “They give me a great deal of occupation and
. Some anxiety from the continued opposition of the Proctors.™ It
- was during this unrest that the last crisis of the existence of
" Dactors” Commons began.
‘Three Judges of the High Court of Admiralty {Sir Charles

! See Papers on 1855 Rides, pp. 19, 250, I, pp. 204

I Id. pp. 3-8, L4, 15. i, pozn.
+ McGuffie, Notes on Letter Books, p. 128,

V See L. Map, & Rer, (n.s) 34, 35 (18580,

t Papers an 1855 Rules, p. 14, . * Id., oo, 1415,
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Hedges, Sir George Hay, Sir John Nicholl) had in addition htald
the Judgeship of the Prerogative Court of Canterb_ury,_whmh
tried neatly all testamentary causes in England; despite v1rtual%§r
unanimous testimony, including that of Sir ]nh:zl Nicheoll, in
opposition to a consolidation of the twn_judgeshlps, the ‘1833
Report of the Select Parliamentary Committee on the ﬁdmfra}ty
Court recommended not only a single Judge for the Admiralty
and Prerogative Courts, but the merger of the latter w1.th :Lhe
Court of Arches, and the abolition of all other ecclesiastical
courts.! Why nearly a quarter of 2 century passed before any
action was taken upon that recommendation is not clear, but by
Act of Parliament in 1857 a Court of Probate was established,
the testamentary jurisdiction of the ecclesiastical courts was
abolished and an exclusive jurisdiction conferred upon the new
Court, a Judge of Probate was provided for, and it wa3 also
provided that the Judgeships of Admiraity and Probate might be
merged upon the next vacancy in either oﬂicc."‘_f o

Alone, this move was no threat to the security of the civilians;
their judicial monopoly was still preserved. But probate matters had
always been the mainstay of Doctors' Commeons, and it was the
monopoly over this practice which provided the great majority of
the civilians’ financial suppert. What would be the consequence
of breaking this monopoly was made clear by se:iraral WItnesses in
the 1833 Report, including the Lord Chi:zf Justice; and the most
succinet expression of this common opinion came from one later
proven highly qualified in matters involving the finances ojE the
courts of civil law—the then Deputy Registrar of the Admiralty
Court, H. B. Swabey—in response to a question from Henry
Labouchere, M.P.:

Q.: If the jurisdiction in matfers testamentary were transferred from
the Spiritual Courts to the Courts of Equity, oould a bfu_and a set of
practitioners be maintained for the Admiralty jurisdiction and the
matrimonial onlyi—

A.: Certainly not.?

Despite that clear warning, the Court of Probate Act in 1857
broke the civilians’ monopoly and admitted the common [awyers
1 Pagl, Paper [1833] (650} wii (HLC. 135 Angust], pp- 4-35.

 Court of Probate Act, 185 T §%3—10.
3 Parl, Paper [1833] (670) +ii, p. 62.
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to probate practice, though reciprocally admitting the civilians
to the practice of the common law.! And at the same time, ancther
Act ended the monopoly over matrimonial causes, abolished the
ecclesiastical matrimonial jurisdiction, conferred it upon a new
Court for Divorce and Matrimonial Caoses, and constituted as
its Judge Ordinary the Admiralty Judge.

Unaccountably, there have arisen complete misconceptions
about the effect of the Court of Probate Act upon Doctors’
Commons and its Admiralty practice; two statements in particylar
descrve attention, that ‘hy it [the Act] the College of Advocates. ..
was dissolved’,? and that the Act “abolished” the ‘special privilege’
of the civilians alone to practise in Admiralty;? these statements
are unfortunately quite incorrect, and the truth is considerably
more complex. What the 1857 Court of Probate Act did contain
was a means of self-destruction for Doctors’ Commons, in two
sections which enabled the College of Advocates to buy and sell
real and personal estates belonging to it, and to surrender its
charter and dissolve itself.®

The Parliamentary debates of both Houses upon the bill were
heavily concerned with proper compensation to the proctoers for
the loss of their monopoky, as the cost of entering that branch of
the profession of the civil law had been so notoriously great—
principally because of the tremendous premiums invelved in
securing articles and partnerships. Only once, however, does the
plight of the doctors appear to have entered comsideration—an
M.P. asked briefly whether the College of Adwvocates, whose
‘business . . . would be at an end’, ought not to be given the
power to dispose of its assets—and in an equally brief reply the
Attorney-General stated his opinion that legislative permission
was not necessary, but that he would nonetheless welcome the
inclusion of covering provisions in the Act.* At least this exchangta
serves to prove that the Act was not passed without the effect
having been considered, and, indeed, it was clearly passed in
anticipation of the doctars’ loss of business.

One's impression must be that this was the final triumph of the

! Coure of Probate Act, 1857, 8540, 42, 32, 45.

& Matrimornial Causes Act, 1857, 582, 9, 11, 15.

% Roscoe, H.C. 4., pp. 3—4; Studies, p. 2.

L P.R.O., Fuide, vol. 1, p. 157.

¥ Court of Probzbe Act, 1857, $5116, 117,

? Hanssrd, vol. 46 [H.C. Deb. ], cols. 1307-8, 1o July 1857,
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common lawyers—that they condemned the civilians and then
handed them a razor with which to cut their own throats—and
while this is essentially the case, such an assertion must be modi-
fied by two considerations: first, that it was done seemingly
without a trace of malice, and in the sincere quest for betterment
of the legal system, and, secondly, that the civilians need not have
executed themselves, but might have continued to live, if not to
prosper as before. These considerations, and the actual circum-
stances of the dissolution of Dectors’ Commons seem wholly to
have escaped subsequent exposure, and even the sole published
work professing to deal specifically with the fall of the College
places the onus upon the 1857 Act, miz.: ‘thus encouraged, the
doctors at last put an end to their corporate existence.”

Again, the truth is somewhat mere complicated; there in fact
was a bitter and hard-fought battle within the College of Advocates.
A faction of some size, headed by John Lee, LL.I., desired the
preservation of the College as an institution for the promotien of
the study of civil and canon law, and objected to any move to sell
the property or surrender the charter of the Coliege, which they
felt might be ‘handed down to a race of successors for as many
years as it has by the prudence and wisdom of our predecessors
already existed.* The oppesition to Dr Lee scems not to have
been led by any one of the Fellows in particular, but there is every
indication that Dr Lushington, at whose suggestion the merger
of the Judgeships of Admiralty and Probate was provided for in
the 1857 Act,? was willing to accept dissolution of the College as
the inevitable price. It is not possible, however, to ascribe the
highest motives to atl of those who desired the surrender of the
College charter, for it was also provided in the Act that upon
surrender, all of the real and personal property of the College—
amounting in value to many thousands of pounds—would be

distributed in equal shares among the then Feliows of the College

‘for their own use and benefit'4 Sadly, the main motive of the
majority of the doctors in desiring the dissolution of the College
appears ta have been nothing more than simple avarice.

The Court of Probate Act came into operation: on 11 January
1858, and on the 15th the Fellows first met to make their decisions;

1 Senior, p. TIG. ¢ Parl. Paper [1&59] {1¢) xxii (HLC. 2o January), p. 0.
3 Hansard, vol, 145 {H.L. Deb.], col. 390, 18 May 1857,
1 Court of Probate Act, 1857, §1r7.

THE FALL OF DOCTORS' COMMONS 8g

by 4 February, a majority of the Fellows had voted the immediate
distribution of the College’s personel property—féco. in consols
to cach—and Dr Lee had resolved to fight to the bitter end.!
Lee's case was set forth in a memorial to the Visitors of the
College, including the Archbishop of Canterbury and the Lord
Chancellor, by which he argued that dissolution would be a
breach of trust under the charter and contrary to the intent of
the founders of the College, that the true intent of Parliament
was to permit a reorganization of the college to enable it to con-
tinue its functions under the new circumstances, that dissolution
would be a breach of faith with a public which looked to the
College for inducement to those wishing to undertake study of
the civil or canon law, that Parliament had not given any authoriza-
ticn for release of trusts set up under the charter, and that the
resolution of the majority of the Fellows purporting to cornpel
the compliance of Dr Lee and those who stood with him was an
act ultra wvires and void; and he concluded by praying that the
Visitors would exercise their powers under the charter te institute
an inquizry.?

An eminent jegal historian has said of Dr Lee's argument,
‘But, seeing that the College had never performed any educational
functions, and that the property had been purchased by its
members for purposes which could now no longer be carried cut,
it is impessible to support this contention.'® What could have
induced such a fatuous statement is difficult to say, for even a
superficial reading of the Court of Probate Act reveals (1) that
the exclusive practice of the civilians was preserved in all non-
contentious cases,? (2} that the civilians were as easily empowered
o buy new propetty as to sell old property, and to apply income
. from property to the maintenance of their corporate body,® and
{3) that nothing centained in the Court of Probate or Matrimonial
Causes Acts affected in any way the monopely still enjoyed by
the civilians in practice before the Admiralty and Prize Courts
and the yet-extant Ecclesiastical Courts. No one could argue that
the doctors might have continued to practise law in the manner
enjoyed under the probate and divorce monopolies, but it is
1 Parl. Paper [18 if
3 Parl. Pa:;ﬂ' %:Eég% Eig; ﬁ,{i::f:fﬁfmw}} P
? Holdsworth, H.E.L., vol. 12, 1. 40,

4 See Court of Probate Act, 1857, f40.
5 Court of Probate Ace, 1857, §116.
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equally fallacious to assume that the purposes fur. which the
College was established could no longer have been carried out. '1,‘!1_6
statement that “property had been purchased by its members i
incompatible with the fact of a corporate existence, confirmed in
the staternent that ‘the College had never performed any edu_ca-
tional functions’, which in tern places a very narrow interpretation
upon the function of the College in sustaining a body of learned
civilians, many of whom were also great teachers and scholars,
for upwards of three hundred years. .

Dr Lee’s plea to the Visitors was of no avail, and on 18 March
18c8, the Fellows met for the reading of the engrossment Df a c}eed
constituting five of them trustees for the liquidation and distribu-
tion of the entire assets of the Coliege. Both Dr Lee and Dr
Tristam attempted to delay the adoption of the deed, but they
were outvoted, and the seal of the College was affixed.’ Suill
determined to avert extinction of the College, Dr Lee petitioned
the new IHome Secretary—the Government having changed
since passage of the 1857 Acts—to initiate legislation to rePeal
§§16 & 117 of the Court of Probate Act and replace those sections
with provisions which would have made Doctors’ Commons Hall
the probate courthouse, have re-vested the property covered by
the deed in the College, and have amended the charter so as to
open membership in the College to Doctors of Law of any
Universities of the United Kingdom.? In this too, Dr Lee was
unsuccessful, and after June 1858 he appears to have given up the
fight. -

Dr Lushington had in 1833 advecated opening the F}m of
Doctors’ Commons to the common lawyers, a move which he
felt would stimulate competition;® as it became apparent that
the civilians were doomed to extinction, there was no point in
further maintaining their monopoly over Admiralty practice, and
so, with the passage of an act in 1859 which enabled StrjeanFs,
Barristers, Attorneys and Solicitors to practise before the Adfr_fu-
alty Court,* the civilians became completely open to competition
save in the Ecclesiastical Courts, where their peculiar expertise
in the canon law was itself a sufficient barrier to competition.

Tt was the admission of the common lawyers to practise n

1 Parl. Paper [1850] (19} xxii (HL.C. 20 January), p. 17,
3[4, pp. 1-18, and esp. pp. 17-16.

3 Parl. Paper [1833] {6red vii {(H.C. 15 August), p. 49.
+ High Court of Admiralty Act,*1850.
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Adrmiralty that necessitated the 1859 Rules, which attempted to
lay a complete procedural scheme before the new members of
the Admiralty bar. This recodification, it might be added, gave
to Rothery and Dr Lushington an opportunity te extend the
printing requirements, over which controversy had died with the
events of 1857-8, and thereafter it was necessary for each party
to cause one hundred and fifty copies of the proceedings to be
printed, of which seventy were filed and forty delivered to the
opposing party.! This almost unbelievable requirement was
rather belatedly condemned as a “needless extravagance’ by the
Evershed Committee in 1951,® which perhaps served to placate
a few restless proctorial ghosts in Knightrider Street,

So Doctors’ Commeons died by its own hand, with the shadow
of mammon casting its pall over an otherwise glorious existence,
Upen the doctors' vote to surrender, “it is said that . . . the rooks,
which some held to embody the spirits of departed civiliane,
forthwith forsock the trees in the College garden.’® As for the
Admiralty Court, it continued to sit in the Hall of Doctors’
Commeons until early in 1860, when by Order-in-Council it was
moved to Westminster Hall.* The Admiralty Registry is said to
have moved to Somerset House in 1859," but sinoe it was stiil
in 1867 giving its ‘return address’ as Doctors’ Commons,® there
is considerable doubt as to its complete remaval until the termina-
tion of Dr Lashington’s judgeship. The Common Hall of Dectors’
Commuons was, at any rate, demolished in 1861,7 and the splendid
library was dispersed, many of the volumes remaining today in
the Admiralty Registry or in the storage basement of the Royal
Courts of Justice.

Viewing the wreckage of this great institution of the civil law,
one is struck by a final irony. The Doctors, in doing so excellegt
a job of exterminating themselves, probably helped to do likewise
for their ancient rivals the Serjeants-at-Law. For, following the
pattern almost exactly, the Order of the Coif was dissclved in
1877, Serjeants’ Inn was sold along with other property of the
guild, and the proceeds were distributed to the membership.

! 1850 Rules, r. 101; see Coote, 1st ed., p. 136y,

i Sup. Ct. Practice Comm., Secand Repart, Cmd. No. B176, at r3-14, 10,
3t {1931} ¥ Senior, p. 110,

! See Roscoe, Studies, p. 3. i, p. 7.

¥ See Return to H.C. by Rothery, Adm, Reg'r., 28 MMay 1867, p. 1.

® Roscoe, Studies, o. 3.
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The finest monument to Dr Lee’s argument was probably the
notable success achieved in practice and scholarship by a number
of civilians following the dissotution of Doctors’ Commons, and
the somewhat chaotic upheavals in the civil and canon law follow-
ing the civilians’ final extinction.! The latter will be dealt with at
a later stage, but of the former a word deserves now to be said.

The Proctors-in-Admiralty, who were paid as compensation
for the loss of their livelihood a relatively insignificant sum equal
to half of the yearly average of their income from probate work
over the five years preceding the 1857 Act,® were able to recover
thernselves and continue to practise in the Admiralty Court, as
did several of the doctors.? The new practitioners from the com-
mon Jaw were given the benefit of a new treatise on Admirality
jurisdiction and practice written specifically for them by a proctor,
Henry Coote,* continuing in the tradition of scholarly civilians
such as Browne, Holt, and Van Heythuysen—whose works appear
to have been overlooked by the Court’s most eminent historian®—
and Edwards. Scholars of the Court’s early history were given a
most valuable work by Dr Travers Twiss,® who edited Rolls
series of the Black Book of the Admiralty in four volumes during
the 1870s; Twiss also became the leading advocate at the Admir-
alty bar after the fall of Doctors” Commons, and was the last

Queen's Advocate.” Such achievements effectively counter the -

assertion that the civilians had become ‘superfluous’, and the
Doctors’ Commens had ‘outlived by many years its raison d’etre’,®
for as a body of learned specialists, so deferred to that scholars of
legal systems ruled by the civil law felt it necessary to apologize
to the doctors for presumptucusness in publishing treatises on
maritime and international law,? it has since been unequalled in
its eminence and unreplaced in its sphere.

In case it might be thought that the necessity for 2 college of
civilians has been belied by the success of a system of Admiralty

Law in nations such as the United States, which have never -

possessed such an organized body, certain contrasts ought to be
illustrated. In the case of the United States, where a system of

t Court of Probate Ace, 1857, §105.

1 Sap Moore, pp. 128—.
4 Ses Cloote, 18t ed., intro., p. ¥il

* Sae Roscoe, Studies, pp. 8-11.

5 Sap Marsden, “Six Centartes’, p. 176,
s Gea Fifoot, Letters of F. W. Maitlond, Neow, 14, 100, I35,
T Roscee, Studier, p. 8; 404, p. 6.

¥ Sepior, p. 111, ¥ See, 2.p., Reddie, intro., p. X3V,
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ecclesiastical jurisdiction could never have developed owing to
the ai_}sence of an established church, there was no need for
canonists, and the civil law was restricted in application to matri-
mamaIl and Admiralty matters; as the former of these was reserved
excl}lswel]r to the jurisdiction of the States, and the latter ex-
ciusively to the Federal jurisdiction, a bar which unified both was
also an impossibility.

] Despite the unpopularity of the Vice-Admiralty Courts as
1nstruments of the British Exchequer, and resentment of the lack
of trial by jury,! both the substantive® and procedural® aspects of
the civil law survived into the Admiralty Law of the United
f.itates_, with a clear recognition of both its European origin and
its British transmission.t Owing, however, to the decentralization
of both the Colonial Vice-Admiralty and Federal Admiralty
Courts, and the practice of civil law in those Courts being restric-
ted solely to Admiralty matters, it is manifest that during the
e1ghtfbenth and early nineteenth centuries no lawyer could have
sustained himself by limiting his practice to the civil law; there-
f{:-r?, though the legal profession was then divided in ﬁmm-im
as it was then and is today in England, Proctors-in-Admiralty
were.alsn Attorneys and Solicitors-at-Law, and Advocates in
Admuralty were also Counselors at Law.® Fusion of the Admiralty

' bramfh of the profession was underway early in the latter half of
“the nineteenth century,® but even in the present day, with a com-

pletely integrated bar, it is necessary for an American lawyer
to be first admitted to practise as a Solicitor, Attorney and C:E:—
::10: before he may qualify as a Proctor and Advocate in Admit-
ty.
Without an organized body of civilians of its own, the American

- Admiralty bar came to rely for practical guidance wpon the exam-

nles set by Pnctn-rs’ Commens in England,’ and it was necessary
as well—as indeed it yet is—for Admiralty lawyers in the United
States to supplement their training in the common law by making

~ ‘the civil law the subject of closest study”®

The evolution of the American legal system thus produced a

1 See Ubbelohde, pp. 143, 109.

1.5, Constitution, Article I1L, %z, cl. 1.
3 Judiciary Act of September 24, 1789, ch. 20, §a.
1 See, 8.¢., Dunlap, p. 85.
& See Betts, pp. o—14.

* See Parsons, p. 355.
* Bea Conkling, p. 400, n. {a). p. 358

* Betws, intro,, pp. vii-ix.
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bar which was less expert in the civil and international law than
was Doctors’ Commons, yet in general more educated in those
fields than the common lawyers in England; this fact was noted
early in the nineteenth century by a member of the College of
Advocates,) and again after the fall of Doctors’ Commons by
the author of an English text on maritime legislation,® both cbser-
vations being put forth in the course of arguments establishing
the importance of Doctors’ Commons as an English national
institution,

While some Americans mastered the civil law—Judge Ware
is a notable example®—there was an unevenness of quality in this
regard which does not appear to have afflicted Doctors” Commons,
A few eminent American civilians of the early nineteenth century,
such as Dr Henry Wheaton (whose Elements of International
Low survived not only maay editions but many translations as
well), were accused of mixing ‘national bias’ with scholarship,*
and others, though competent to treat of the Admiralty Law of
their day, made historically inaccurate assertions concerning the
civil law and its application in England.® This must not be taken
to intimate that the knowledge of the English civilians was perfect
—indeed, Dr Lushington’s holding that Admiralty could not
take cognizance of general average because it was based upon a
common law lien® {rather than stating simply that this exercise
of the Admiralty jurisdiction had been repeatediy prohibited by
the courts of common law) demonstrates an ignorance of the
Lex Rhodia and its adoption into the Roman Law,? to say nothing
of the references made thereto by such jurists as Selden,® which
may seem remarlable in view of the extensive training of the
civilians in the Digests.

Such an isolated example, however, does not disprove the value
to the English legal system of the College of Advocates, not can
it offset the uneasiness of some who, observing the usefulness
of the civilians in matters such as R. v. Serva,” wondered what

1Pgrl. Paper [1833] (670} vii (H.C. 15 August}, p. 68

® Wendt, intro., p. Xxiv

1 See, e.g,, The Bee, 3 Fed. Cas. 41 {No. 1219) (D.Me, 1336}
1 See, e.g., Reddie, intre., p. xxiv.

i See, ¢.g., Parsons, p. 150, 0. 1,

5 The Constancia, {1846} 2 W, Rob, 487,
E See Senior, pp. 1516, .
¥ { The Feficidade], (1845) 2 Car. & K. 54; The Timer, 17 Nov. & 4 Dec.

? Digest 14.2.1.
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portent the fall of Doctors’ Coramons held for the future of
English justice:

The great importance of thie point [the lack of expertise in the civil law
by 1:1:‘1e common lawyers] ought not to be lost sight of, as in case, by
certain positive enactments, the Judgeship in the Admiralty Court, and
a seat in the Appeal Court, should not be reserved for learned civilians,
it is difficult to see, not only how these courts can he efficiently adminis-
tered, but where the Foreign Office and the Lords of the Admiralty,
as well as the general public, are in future to choose their advisers in
matters of international and general Maritime Law, whom, for centuries

they have been accustomed to look for amongst the civilians.t ,

Whether or not such apprehension was well founded is a question
which it is as well not to attempt to answer at this point, for at
the time it was voiced Doctor’s Commons was still fresh in memory
and several of the civilians were still active in the practice of
Admiralty,

Thus the civilians as an English institution were destroyed
with Doctors’ Commmens; but like the branches of an ancient tree
newly uprooted, 2 few of the doctors continued to live and to
blossom, employing their resources as before. What they managed
to accomplish while in that state is important to the development
of Admiralty Law, for it was under their care that the Admiralty
Court underwent, in terms of its organization, its great transition
from the civil to the common law—and it was under their care

that the Court retained its civilian character despite that transi-
tiom,

! 'Wendt, intro., p. xxiv.
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